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Supreme Court of California, Order Denying Petition for 
Writ of Mandate and Application for Stay, No. S294386 
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SUPREME COURT

8294386

En Banc

JAN 21 2026

Jorge Navarrete Clerk

IN THE SUPREME COURT OF CALIFORNIA Deputy

ADAM BEREKI, Petitioner,

v.

COURT OF APPEAL, FOURTH APPELLATE DISTRICT, DIVISION THREE et al., 
Respondents;

GARY HAMPHREYS et al., Real Parties in Interest.

The request for judicial notice is granted.
The petition for writ of mandate and application for stay are denied.

GUERRERO
ChiefJustice
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Court of Appeal, Fourth Appellate District, Division Three 
Brandon L. Henson, Clerk/Executive Officer 
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California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for 
publication or ordered published, except as specified by rule 8.1115(b). This opinion has not been certified for publication 
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FOURTH APPELLATE DISTRICT

DIVISION THREE

GARY HUMPHREYS et al.,

Cross-complainants and
Respondents,

v.

ADAM BEREKI,

Cross-defendant and Appellant.

G065695

(Super. Ct. No. 30-2015-00805807)

OPINION

Appeal from a postjudgment order of the Superior Court of 

Orange County, David J. Hesseltine, Judge. Dismissed.

Adam Bereki, in pro. per., for Cross-defendant and Appellant.

Law Offices of William G. Bissell and William G. Bissell for 

Cross-complainants and Respondents.
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THE COURT:*

“California courts have the inherent power to dismiss frivolous 

appeals.” (People ex rel. Lockyer v. Brar (2004) 115 Cal.App.4th 1315, 1318.) 

“Of course, it is a power that should not be used except in the absolutely 

clearest cases.” (Ibid.) This is such a case. We grant respondents’ motion to 

dismiss because the appeal is premised on relitigating issues heard and 

decided seven years ago.

FACTS

In 2018, this court affirmed an April 2017 judgment against 

appellant Adam Bereki. The judgment ordered Bereki to repay (Bus. & Prof. 

Code, § 7031, subd. (b))1 $848,000 he had received for work on a 

condominium remodeling project. (Humphreys v. Bereki (Oct. 31, 2018, 

C055075) [nonpub. opn.].) It was not a default judgment; Bereki participated 

in the bench trial.

Our court’s opinion rejected Bereki’s seven arguments on appeal. 

Two of those arguments were: “(1) disgorgement under section 7031, 

subdivision (b), is unconstitutional or, alternatively, criminal in nature; [and]

(2) the trial court erred in ordering disgorgement because [plaintiff] Spartan 

Associates, not Bereki, performed the work and Spartan Associates held a 

contractor’s license.” (Humphreys v. Bereki, supra, 0055075.) We also 

summarily denied Bereki’s petition for rehearing (which featured 11 separate 

arguments, including an argument that this court erred by declining to 

characterize disgorgement due to the lack of a contractor’s license as a

* Before Moore, Acting P. J., Delaney, J., and Gooding, J.

1 All further statutory references are to the Business and 
Professions Code unless otherwise indicated.
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penalty, amounting to unconstitutional punishment or punitive damages 

under United States Supreme Court case law).

The California Supreme Court denied Bereki’s petition for review 

and the United States Supreme Court denied his petition for writ of 

certiorari.

In February 2019, Bereki filed a motion to vacate the judgment 

as void; the trial court denied the motion in March 2019 concluding the 2019 

motion was an attempt to argue issues “already raised and rejected.”

Also in 2019, Bereki filed a lawsuit in federal district court 

regarding the same dispute. Among other reasons, that lawsuit was 

dismissed in 2020 “because [Bereki was] collaterally stopped from bringing 

[the] action.” The Ninth Circuit Court of Appeals dismissed Bereki s appeal 

because it was frivolous.

In May 2025, Bereki filed a second motion in the trial court to 

vacate the judgment, which he continued to characterize as “void.”

Bereki s recent motion contended the judgment was void “based 

on new evidence of extrinsic fraud and fraud on the court .... The new 

evidence includes a U.S. Supreme Court case [Liu v. Securities and Exchange 

Commission (2020) 591 U.S. 71] defining the nature and scope of the 

equitable remedy ‘disgorgement’ used to conceal the penal forfeiture in this 

case and [a new California case, Eisenberg Village etc. v. Suffolk Construction 

Co., Inc. (2020) 53 Cal.App.5th 1201], recognizing the penal nature of [section 

7031].”

Bereki s motion added, “The judgment is void ab initio, due to 

lack of personal and subject matter jurisdiction, extrinsic fraud, fraud on the 

court, and due/judicial process violations, including no evidence [Bereki] 

personally performed construction work, as required by CACI [No.] 4560(3), 

3

A-04



and misapplication of [section] 7031[, subdivision] (a) and (b) when, assuming 

[Bereki] violated the licensing laws which he disputes, [section] 7028.5 would 

have been the correct statute. Section 7031[, subdivision] (b), as applied, is a 

penal action, not a civil equitable remedy under the law of unjust enrichment 

referred to as ‘disgorgement’, imposing punishment without executive 

authority or criminal safeguards as confirmed by new evidence: [the two 

cases identified in the preceding paragraph above].”

On June 26, 2025, the trial court denied the motion, pointing to 

the procedural history summarized above and concluding this was an 

attempt to argue “the Court of Appeal either did not sufficiently consider 

[certain issues] or got [those issues] wrong.”

This appeal followed. After the appellate record was filed, 

respondents promptly moved to dismiss (Cal. Rules of Court, rule 8.54(a)), 

primarily on the ground that Bereki s arguments are barred because they 

have already been raised and rejected.2

ANALYSIS

A trial court may grant a motion to “set aside any void judgment 

or order.” (Code Civ. Proc., § 473, subd. (d); see Plaza Hollister Ltd. 

Partnership v. County of San Benito (1999) 72 Cal.App.4th 1, 15 [courts have 

“inherent nonstatutory power ... to set aside void judgments”].) Our review 

of whether a judgment is void is de novo. (Nixon Peabody LLP v. Superior 

Court (2014) 230 Cal.App.4th 818, 822.) There is no fixed deadline to file a

2 Respondents also contend the appeal is moot because Bereki 
was apparently discharged from his obligations to respondents by a 
bankruptcy court in 2023. Bereki contests mootness. We need not reach this 
issue.

4

A-05



motion to set aside a void judgment. (California Capital Ins. Co. v. Hoehn 

(2024) 17 Cal.5th 207, 225.)

But there are limited circumstances in which a judgment may be 

accurately classified as void, as opposed to voidable or even just not accepted 

as legitimate by a tenacious litigant. Trial courts lack discretion “to set aside 

a judgment that is not void [o]nce six months have elapsed since the entry of 

a judgment.” (Cruz v. Fagor America, Inc. (2007) 146 Cal.App.4th 488, 495- 

496.)

“A judgment is void’ . . . when the court entering that judgment 

‘lack[ed] jurisdiction in a fundamental sense’ due to the ‘“entire absence of 

power to hear or determine the case’” resulting from the ‘“absence of 

authority over the subject matter or the parties.’”” (People v. The North River 

Ins. Co. (2020) 48 Cal.App.5th 226, 233.) In other words, a judgment is void if 

the court entering judgment lacked subject matter jurisdiction over the 

dispute or personal jurisdiction over the party challenging the judgment.

('County of San Diego v. Gorham (2010) 186 Cal.App.4th 1215, 1226 

(Gorham).)

A judgment may also be “void” if it is procured by extrinsic fraud, 

resulting in a party being “prevented from presenting his or her claim or 

defense.” (Department of Industrial Relations v. Davis Moreno Construction, 

Inc. (2011) 193 Cal.App.4th 560, 570.) By “extrinsic fraud,” courts mean a 

situation in which ““‘the unsuccessful party has been prevented from 

exhibiting fully his case, by fraud or deception practiced on him by his 

opponent, as by keeping him away from court, a false promise of a 

compromise; or where the defendant never had knowledge of the suit, being 

kept in ignorance by the acts of the plaintiff.”’ [Citation.] In those situations, 

there has not been ‘a real contest in the trial or hearing of the case,’ and the 

5
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judgment may be set aside to open the case for a fair hearing.” (Manson, Iver 

& York v. Black (2009) 176 Cal.App.4th 36, 47 (Manson).)

Likewise, a judgment may be “void” if it is the result of “extrinsic 

mistake.” “Extrinsic mistake occurs ‘when circumstances extrinsic to the 

litigation have unfairly cost a party a hearing on the merits.’ [Citation.] In 

contrast with extrinsic fraud, extrinsic mistake exists when the ground of 

relief is not so much the fraud or other misconduct of one of the parties as it 

is the excusable neglect of the defaulting party to appear and present his 

claim or defense. If that neglect results in an unjust judgment, without a fair 

adversary hearing, the basis for equitable relief on the ground of extrinsic 

mistake is present.” (Manson, supra, 176 Cal.App.4th at p. 47.)

Other than a lack of subject matter jurisdiction, the existing 

grounds identified above for deeming a judgment “void” are directed to 

default judgments or trials that lack the participation of the losing side, i.e., 

situations in which a party simply does not appear at trial for one reason or 

another..3 Default judgments may also be void if, e.g., the damages awarded 

exceed the amount prayed for in the operative pleading or statement of 

damages (David S. Karton, A Law Corp. v. Dougherty (2009) 171 Cal.App.4th 

133, 150). Here, of course, the judgment at issue is not a default judgment or 

the result of a trial with only one side’s participation. Bereki appeared at 

every phase of the proceedings and judgment was on the merits.

3 Of course, there may be other potential fact patterns, mercifully 
absent from California published cases, that could result in a judgment being 
deemed void, even with all parties participating at trial. (Cf. Freedom 
Communications, Inc. v. Coronado (Tex. 2012) 372 S.W.3d 621, 622 [order 
granting summary judgment was characterized as void on direct appeal 
“because the trial court judge accepted a bribe”].)
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A judgment is not “void” merely because a court commits legal 

error, even extreme errors that are categorized as “voidable” and in excess of 

a court’s jurisdiction. (Johnson v. E-Z Ins. Brokerage, Inc. (2009) 175 

Cal.App.4th 86, 98-99.)

The gist of Bereki’s motion is that the trial court and this court 

reached the wrong conclusions in 2017 and 2018 based on an incorrect 

understanding of the law and incorrect factual findings.

This was a dispute between contracting parties in Newport 

Beach, California. Money was exchanged for home renovations. One key 

factual dispute concerned whether Bereki himself (an individual who lacked 

a contractor’s license) or the entity Spartan Associates (which apparently did 

have a contractor’s license) was the party that contracted with respondents 

and performed work for respondents. The California state courts had subject 

matter jurisdiction to decide these questions. No facts are alleged to suggest 

that Bereki was misled about the time or location of trial. Indeed, Bereki 

appeared at trial and fully participated, raising numerous legal and factual 

arguments through trial, appeal, rehearing, petition for review, and petition 

for writ of certiorari. The California courts had personal jurisdiction over 

Bereki. No factual claim of extrinsic fraud, extrinsic mistake, of fraud on the 

court is identified.4

4 Bereki’s opposition to the motion to dismiss points to an 
amended declaration filed in the trial court as containing support for “fraud” 
allegations. He claims the extrinsic fraud at issue was the inaccurate 
representation that the lawsuit was civil in nature, when in fact it was a 
criminal proceeding in which a penalty was imposed upon him. This is just 
another way of restating his legal arguments. It is not extrinsic fraud or 
fraud on the court to file a lawsuit, make legal arguments, or testify about 
facts. It is not fraud for a court to make factual findings and legal rulings.

7
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Bereki, through sheer force of will, tries to connect his arguments 

to legal concepts of subject matter jurisdiction, personal jurisdiction, extrinsic 

fraud, extrinsic mistake, and fraud on the court. He is unsuccessful. Other 

than citations to legal authority postdating the earlier proceedings and some 

refinement of arguments previously made, nothing has changed.

Bereki is correct that doctrines of res judicata, collateral estoppel, 

and law of the case do not preclude relief from a void judgment. (See Gorham, 

supra, 186 Cal.App.4th at p. 1228 [“a judgment or order that is . . . void on its 

face . . . may be directly or collaterally attacked at any time”].) But merely 

applying the label “void” to a long-final judgment does not reopen the case to 

arguments that were or should have been made at trial and on direct appeal. 

Upon the issuance of this court’s remittitur following affirmance on direct 

appeal, the trial court lacked the power to reopen the final judgment to 

entertain arguments based merely on new facts or new law. (See Griset v. 

Fair Political Practices Com. (2001) 25 Cal.4th 688, 701.)

DISPOSITION

The motion to dismiss the appeal is granted. The appeal is 

dismissed. Respondents shall recover costs incurred on appeal. (Cal. Rules of 

Court, rule 8.278(a)(1), (2).)

The parties’ requests for sanctions (Cal. Rules of Court, rule 

8.276), which were incorporated into their motion and opposition, 

respectively, are denied. (Cowan v. Krayzman (2011) 196 Cal.App.4th 907, 

919 [denying sanctions request because party did not file “a separate 

sanctions motion as required by California Rules of Court, rule 8.276(b)(1)”].)
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Adam Bereki, in pro. per., for Plaintiff and Appellant.

William G. Bissell for Defendants and Respondents.
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This case involves the purported general contractor for a condominium 

remodel project, Adam Bereki, on one side, and the condominium owners, Gary and 

Karen Humphreys (the Humphreys), on the other. After the Humphreys terminated 

Bereki’s involvement, a now defunct corporation formerly owned by Bereki, Spartan 

Associates, Inc. (Spartan Associates), sued Humphreys, claiming they still owed 

approximately $83,000 for work on the project. The Humphreys denied the allegations 

and cross-complained against Bereki and Spartan Associates. Among the remedies they 

sought was disgorgement of all payments made for the project, pursuant to Business and 

Professions Code section 7031, subdivision (b)1 2, due to Bereki's alleged failure to 

possess a required contractor’s license.

1 All further statutory references are to the Business and Professions Code unless 
otherwise indicated.

2

Following a bifurcated bench trial on the disgorgement cause of action, the 

trial court found in favor of the Humphreys and ordered Bereki to repay them all monies 

received in relation to the remodel work — $848,000. Its ruling and a stipulation by the 

parties disposed of the remainder of the case and Bereki appealed. He challenges the 

disgorgement on a variety of constitutional, legal, and factual grounds. We find no merit 

in his contentions and, therefore affirm the judgment.

I

Facts

The Humphreys own a condominium on Lido Isle in the City of Newport 

Beach. It was originally two separate units. The couple hired Bereki to do some 

remodeling which would, among other things, turn the two units into a single unit. After 

an on-site walkthrough, the Humphreys exchanged e-mails with Bereki to confirm the 

scope of the project. In one of his e-mails, Bereki stated he and his partner would 

perform the work for a specified rate.
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The Humphreys agreed to the proposed scope and rates, and also inquired 

whether a written contract was necessary. Bereki responded that it was not; their 

‘“words/commitment [was] enough.’” To start the project, Bereki asked the Humphreys 

for a $15,000 check deposit payable to him, personally.

Several months into the remodel the Humphreys, at Bereki’s request, 

started making their progress payments to Spartan Associates instead of paying Bereki 

directly as an individual. Bereki never gave them an explanation for the change or what, 

if any, involvement Spartan Associates had in the project, but the accountings he sent 

included the name “Spartan Associates.”

After approximately a year and a half, the Humphreys terminated Bereki’s 

involvement and later hired a different general contractor to complete the project.

Believing the Humphreys still owed approximately $82,800 for materials 

used in the remodel and labor performed, Spartan Associates sued to recover that amount. 

The Humphreys generally denied the allegations in the complaint, and filed a cross­

complaint against Bereki, Spartan Associates, and a surety company. Among the 

allegations were causes of action for negligence, intentional misrepresentation, and 

negligent misrepresentation. The trial court later granted them leave to amend the cross­

complaint to include a cause of action for disgorgement of funds paid to an unlicensed 

contractor, pursuant to section 7031, subdivision (b).

At the Humphreys’ request, the trial court bifurcated the disgorgement 

claim from the remainder of the claims in the cross-complaint, and it held a trial on that 

issue first. During the course of the two-day bench trial on the disgorgement cause of 

action, the court heard testimony from the Humphreys and Bereki.

Karen Humphreys testified it was her understanding, based on the initial 

e-mails exchanged with Bereki, that she and her husband were contracting with Bereki 

and his partner to do the work. They wanted a licensed contractor to do the work and 

obtain all the necessary permits, and she “took [Bereki] at his word that he had a license.” 

3
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She also testified there was no mention of Spartan Associates until months after the 

project began and insisted they never entered into a contract with Spartan Associates.

Gary Humphreys concurred with his wife’s testimony about the remodel 

details, the series of events that transpired between them and Bereki, and the agreement 

he believed they entered into with Bereki. In addition, he confirmed Bereki told him he 

was a licensed contractor and stated he would not have hired him if he knew it was 

otherwise.

In contrast, Bereki testified the contract for the couple’s remodel project 

was between the Humphreys and Spartan Associates. He nevertheless acknowledged his 

initial e-mail communications to the Humphreys made no mention of Spartan Associates, 

including the one which set forth the proposed scope of work and hourly rates. When 

asked about contractor’s licenses, he admitted he never possessed one as an individual or 

as a joint venture with his partner. Spartan Associates, however, did have a contractor’s 

license at the time of the project.

As for the work done for the Humphreys, Bereki testified he believed 

Spartan Associates performed all of it. He testified that the three city permits for the 

project were all obtained by, and issued to, Spartan Associates. Additionally, he 

produced contracts with subcontractors who performed aspects of the remodel work. The 

majority of these contracts were between the given subcontractor and Spartan 

Associates.2

2 Bereki filed an unopposed motion to augment the record on appeal with certain 
exhibits admitted in the trial court. We deny the request because the exhibits already are 
“deemed part of the record” by Court Rule. (Cal. Rule of Court, rule 8.122(a)(3).) We 
have considered the copies of the exhibits he provided in conjunction with our review of 
this appeal.

The trial court found in favor of the Humphreys on the disgorgement cause 

of action based on its determination that Bereki, not Spartan Associates, was the 

4
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contractor who performed all the remodel work. As a result, the court also found in favor 

of the Humphreys on Spartan Associates’s complaint. The remainder of the cross­

complaint was dismissed without prejudice at the Humphreys’ request.

II

Discussion

Bereki challenges the portion of the judgment disgorging all compensation 

paid to him for his work on the Humphreys’ remodel project. 3 Though articulated in 

various ways, his arguments boil down to the following: (1) disgorgement under section 

7031, subdivision (b), is unconstitutional or, alternatively, criminal in nature; (2) the trial 

court erred in ordering disgorgement because Spartan Associates, not Bereki, performed 

the work and Spartan Associates held a contractor’s license; (3) even assuming Bereki 

performed the work, the state’s contractor licensing requirement does not apply to him as 

a “natural person”; (4) there was insufficient evidence to support disgorgement, including 

no evidence of injury due to Bereki’s failure to be individually licensed; (5) the court 

should have offset the disgorgement amount by the value the Humphreys received 

through the remodel work; (6) it was improper to order full disgorgement because certain 

payments were not made from the Humphreys’ personal accounts; and (7) the court 

3 Bereki appears to also challenge a postjudgment sanctions order the trial court issued 
based on Bereki’s motion to compel a response to a demand for a bill of particulars filed 
after entry of judgment. The sanctions order is not encompassed by his earlier appeal 
from the judgment. And although such a postjudgment order is separately appealable 
(Code Civ. Proc., § 904.1, subds. (a)(2) & (b)), Bereki did not file another appeal. 
Accordingly, the issue is not before us. (Silver v. Pacific American Fish Co., Inc. (2010) 
190 Cal.App.4th 688, 693 [court without jurisdiction to review postjudgment order from 
which no appeal is taken].)

5
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erroneously failed to provide a written statement of decision.4 We find no merit to any of 

these contentions.

4 After briefing was complete, Bereki filed a motion asking that we take judicial 
notice of a plethora of items, among which are the federal Constitution and other 
foundational documents for this country, federal and state statutes, and a variety of case 
law. To begin, “[r]equests for judicial notice should not be used to ‘circumvent [ ]’ 
appellate rules and procedures, including the normal briefing process.” (.Mangini v. R. J. 
Reynolds Tobacco Co. (1994) 7 Cal.4th 1057, 1064, overruled on another point as stated 
in In re Tobacco Cases II (2007) 41 Cal.4th 1257.) Further, “[a] request for judicial 
notice of published material is unnecessary. Citation to the material is sufficient.” 
(Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 45, fn. 9.) We 
therefore deny Bereki’s request as unnecessary to the extent it included such materials. 
As for the remaining items, we likewise deny the request because we find them not 
properly the subject of a request for judicial notice and/or irrelevant to resolution of the 
matters before us. (Evid. Code, §§ 451,452; Schifando v. City of Los Angeles (2003) 
31 Cal.4th 1074, 1089, fn. 4 [appellate court will not take judicial notice of irrelevant 
material].)

A. Disgorgement Remedy Under Section 7031

Relying heavily on White v. Cridlebaugh (2009) 178 Cal.App.4th 506, 517 

(White), the decision in Alatriste v. Cesar’s Exterior Designs, Inc. (2010)

183 Cal.App.4th 656, 664-666 (.Alatriste) aptly summarizes the nature, purpose and scope 

of the litigation prohibition and the disgorgement remedy provided in section 7031, 

subdivisions (a) and (b).

“Section 7031[, subdivision] (b) is part of the Contractors’ State License 

Law (§ 7000 et seq.), which ‘is a comprehensive legislative scheme governing the 

construction business in California. [This statutory scheme] provides that contractors 

performing construction work must be licensed unless exempt. [Citation.] “The 

licensing requirements provide minimal assurance that all persons offering such services 

in California have the requisite skill and character, understand applicable local laws and 

codes, and know the rudiments of administering a contracting business. [Citations.]”

6
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[Citation.] The [laws] are designed to protect the public from incompetent or dishonest 

providers of building and construction services. [Citation.]’ [Citation.]

“This statutory scheme encourages licensure by subjecting unlicensed 

contractors to criminal penalties and civil remedies. [Citation.] The civil remedies 

‘affect the unlicensed contractor’s right to receive or retain compensation for unlicensed 

work.’ (.Ibid.) The hiring party is entitled to enforce these remedies through a defensive 

‘shield’ or an affirmative ‘sword.’ [Citation.]

“The shield, contained in section 7031 [, subdivision] (a), was enacted more 

than 70 years ago, and provides that a party has a complete defense to claims for 

compensation made by a contractor who performed work without a license, unless the 

contractor meets the requirements of the statutory substantial compliance doctrine. 

[Citation.] Section 7031 [, subdivision] (e), the substantial compliance exception, 

provides relief only in very narrow specified circumstances, and ‘shall not 

apply .. . where the [unlicensed contractor] has never been a duly licensed contractor in 

this state.” [Citation.]

“The California Supreme Court has long given a broad, literal interpretation 

to section 7031 [, subdivision] (a)’s shield provision. [Citation.] The court has held that 

[it] applies even when the person for whom the work was performed knew the contractor 

was unlicensed. [Citation.] .... [It] explained that ““Section 7031 represents a 

legislative determination that the importance of deterring unlicensed persons from 

engaging in the contracting business outweighs any harshness between the parties, and 

that such deterrence can best be realized by denying violators the right to maintain any 

action for compensation in the courts of this state. [Citation.] . . .”” [Citation.] 

“‘Because of the strength and clarity of this policy [citation],” the bar of section 7031 

[, subdivision] (a) applies “[r]egardless of the equities.’” [Citations.]

“In 2001, the Legislature amended section 7031 to add a sword remedy to 

the hiring party’s litigation arsenal. This sword remedy, contained in section

7
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7031 [,subdivision] (b), currently reads: ‘Except as provided in subdivision (e), a person 

who utilizes the services of an unlicensed contractor may bring an action in any court of 

competent jurisdiction in this state to recover all compensation paid to the unlicensed 

contractor for performance of any act or contract.’ ffl] By adding this remedy, the 

Legislature sought to further section 7031[,subdivision] (a)’s policy of deterring 

violations of licensing requirements by ‘allowing] persons who utilize unlicensed 

contractors to recover compensation paid to the contractor for performing unlicensed 

work. [Citation.]’ [Citation.]” (Alatriste, supra, 183 Cal.App.4th at pp. 664-666, fns. 

omitted.)

Based on the statutory language and legislative history, both Alatriste and 

White “concluded that the Legislature intended that courts interpret sections 7031 [, 

subdivision] (a) and 7031 [, subdivision] (b) in a consistent manner, resulting in the same 

remedy regardless of whether the unlicensed contractor is the plaintiff or the defendant.” 

(Alatriste, supra, 183 Cal.App.4th at p. 666, citing White, supra, 178 Cal.App.4th at pp. 

519-520.) These principles are well-settled under the law.

Bereki contends the disgorgement remedy is penal in nature and, therefore, 

a contractor defending against such a claim must be afforded all criminal rights and 

protections. Not so. Disgorgement is a civil consequence — “an equitable remedy” — 

for performing work without a required contractor’s license. (S.E.C. v. Huffman (5th Cir. 

1993) 996 F.2d 800, 802 (S.E.C.); see Walker v. Appellate Division of Superior Court 

(2017) 14 Cal.App.5th 651, 657 [§ 7031 contemplates civil proceedings].) The 

Legislature created a separate criminal penalty. Specifically, section 7028 provides that 

acting or operating in the capacity of a contractor without a required license is a criminal 

misdemeanor subject to jail time, or fines, and restitution. (§ 7028, subds. (a)-(c), (h).)

For similar reasons, Bereki's attempt to characterize disgorgement as an 

award of unconstitutional punitive damages is unavailing. As an equitable remedy, 

disgorgement is not punishment and, therefore, it does not implicate the excessive fines 
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clause of the Eighth Amendment to the United States Constitution. (S.E.C., supra,

996 F.2d at p. 802; see U.S. v. Philip Morris USA (D.C. 2004) 310 F.Supp.2d 58, 62-63.)

B. Contractor Licensing Requirement

Before turning to application of section 7031, subdivision (b), we address 

Bereki’s claim that he, in his individual capacity, did not need a contractor’s license. His 

argument is twofold, one part legal and the other part factual. We reject both.

As for the legal argument, Bereki asserts that licensing requirements only 

apply to “fictitious” persons, not “natural” persons such as himself. He cites no authority 

for his unique interpretation of the relevant statutes. And, the statutes provide otherwise. 

Contractors who are required to obtain a license include “[a]ny 

person . . . who . . . undertakes, offers to undertake, purports to have the capacity to 

undertake, or submits a bid to construct any . . . home improvement project, or part 

thereof.” (§ 7026.1, subd. (a)(2).) In turn, “‘[p]erson’” is defined to include “an 

individuals" as well as a variety of types of business entities and associations. (§ 7025, 

subd. (b).) “In ordinary usagef,] the word ‘individual’ denotes a natural person not a 

group, association or other artificial entity. (See Webster’s Third New Internal. Diet. 

(2002 ed.) p. 1152 [giving a primary definition of ‘individual’ as ‘a single human being 

as contrasted with a social group or institution’].)” (City of Los Angeles v. Animal 

Defense League (2006) 135 Cal.App.4th 606, 623, disapproved of on other grounds in 

City of Montebello v. Vasquez (2016) 1 Cal.5th 409, 416.) There is nothing in the statutes 

that indicates a different, specialized meaning. (Halbert's Lumber, Inc. v. Lucky Stores, 

Inc. (1992) 6 Cal.App.4th 1233, 1238 [“In examining the language, the courts should 

give to the words of the statute their ordinary, everyday meaning [citations] unless, of 

course, the statute itself specifically defines those words to give them a special 

meaning”].)

9
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Bereki’s factual attack concerns the trial court’s conclusion that he, not 

Spartan Associates, was the contractor who performed the remodel work for the 

Humphreys. Though he implores us to engage in de novo review of this issue, it is a 

factual determination which we review for substantial evidence. (Escamilla v. 

Deppartment of Corrections & Rehabilitation (2006) 141 Cal.App.4th 498, 514.) There 

is ample evidence in the record supporting the court’s conclusion.5

5 Bereki filed a motion asking us to consider additional evidence not presented in the 
trial court, among which are two declarations, an e-mail correspondence and a letter. He 
believes the documents are relevant to establishing the identity of the contracting parties. 
We deny the motion as “[i]t has long been the general rule and understanding that ‘an 
appeal reviews the correctness of a judgment as of the time of its rendition, upon a record 
of matters which were before the trial court for its consideration P" (In re Zeth S. (2003) 
31 Lal.4th 396, 405, italics added.) Circumstances warranting an exception to this rule 
are very rare and we do not find them extant here, particularly in light of the conflicting 
evidence weighed by the trial court. (See Diaz v. Professional Community Management, 
Inc. (2017) 16 Cal.App.5th 1190, 1213 [‘“The power to take evidence in the Court of 
Appeal is never used where there is conflicting evidence in the record and substantial 
evidence supports the trial court’s findings.’”].)

Both of the Humphreys testified that on the first day they met Bereki for a 

walkthrough of the site, he informed them that he and his partner would act as the general 

contractor for the project. Bereki followed up with a written proposal and estimate, 

which he sent to the couple from his personal e-mail address. When they inquired 

whether he had a contractor’s license, he assured them he did, and when they asked him 

to whom they should make out their payment checks, he told them to put them in his 

name.

At no time during this series of events did Bereki ever mention Spartan 

Associates. Notably, Bereki did not apply to the State Board of Equalization to register 

Spartan as an employer until roughly three months after the remodel work began. Then, 

about four months into the project, he introduced the corporation into the mix by asking 

the Humphreys, without any explanation, to make future payments to Spartan Associates. 

10
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Based on what transpired, the couple believed they contracted with Bereki, in his 

individual capacity, to complete the remodel work.

While Bereki claims the Humphreys lied when they testified at trial 

because some of their factual statements purportedly contradicted those they made at the 

summary judgment stage, our role is not to resolve factual disputes or to judge the 

credibility of witnesses. (Leff v. Gunter (1983) 33 Cal.3d 508, 518.) The trial court bore 

that responsibility in this case, and our review of the record reveals substantial evidence 

to support its conclusion that Bereki, not Spartan Associates, was the contractor for the 

job.

C. Disgorgement Remedy Under Section 7031

Separate from his general attacks on section 7031, subdivision (b), Bereki 

challenges its application under the specific facts of this case. He first asserts 

disgorgement is an improper remedy because it gives the Humphreys a double benefit — 

the remodel improvements and the money they otherwise would have paid for them. In 

the context of the statute at issue, however, courts have uniformly rejected such an 

argument and required disgorgement, even though this remedy often produces harsh 

results. (See, e.g., Alatriste, supra, 183 Cal.App.4th at pp. 672-673; White, supra, 

178 Cal.App.4th at pp. 520-521; see also Jeff Tracy, Inc. v. City of Pico Rivera (2015) 

240 Cal.App.4th 510, 521.) Full disgorgement is required; offsets and reductions for 

labor and materials received are not permitted.

Equally meritless is Bereki's contention that there was no justiciable claim 

under the statute because there was no evidence the Humphreys were injured by his lack 

of a contractor’s license. Bereki cites no authority for that novel proposition. Injury is 

not an element of a cause of action under the statute. The disgorgement consequence is 

not remedial in nature. Similar to the licensing requirement, it is a proactive measure 
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intended to decrease the likelihood of harm due to “incompetent or dishonest providers of 

building and construction services.” (White, supra, 178 Cal.App.4th at pp. 517.)

We also are not persuaded by Bereki’s objection to the amount the court 

ordered him to repay to the Humphreys. He highlights evidence showing that some of 

the payment checks came from Gary Humphreys’ corporation, and he argues the 

Humphreys are not entitled to those amounts given they did not pay them in the first 

instance. While we do not necessarily see eye-to-eye with Bereki’s legal reasoning, we 

need not reach the legal aspect of his argument due to the trial court’s factual findings.

The trial court, relying on Gary Humphreys’ uncontradicted testimony, 

found that the contested payments ultimately were attributable to Gary Humphrey 

himself. Substantial evidence supports this conclusion. The Humphreys testified that the 

business is an S corporation, and at the relevant time Gary Humphreys was the sole 

shareholder and an employee. Gary Humphreys explained he was traveling often for 

business during the remodel, including at times when Bereki insisted on needing money 

‘“right away.’” To facilitate the payments, Gary Humphreys had persons in his 

corporation with signing authority write checks from the corporate account. The amounts 

paid on the Humphreys behalf were then accounted for through a reduction in the regular­

income Gary Humphreys received from the corporation. He paid income taxes on those 

amounts because they were included in the figures listed on his annual W-2 form.

Under these circumstances, we find ample evidence to support the trial 

court’s factual finding that although certain payments to Bereki were made from the 

Humphreys’ business account, they ultimately were accounted for in a way that ensured 

they were personal payments from the Humphreys, as individuals. Accordingly, the 

Humphreys were entitled to “all compensation paid.” (§ 7031, subd. (b).)

We recognize that the provisions of section 7031, including the 

disgorgement remedy, are harsh and may be perceived as unfair. As courts have 

explained, however, they stem from policy decisions made by the Legislature.
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(MWErectors, Inc. v. Niederhauser Ornamental & Metal Works Co., Inc. (2005) 

36 Cal.4th 412, 423; Hydrotech Systems, Ltd. v. Oasis Waterpark (1991) 52 Cal.3d 988, 

995; Lewis & Queen v. N. M. Ball Sons (1957) 48 Cal.2d 141, 151; see Judicial Council 

of California v. Jacobs Facilities, Inc. (2015) 239 Cal.App.4th 882, 896; Alatriste, supra, 

183 Cal.App.4th at p. 672.) “[T]he choice among competing policy considerations in 

enacting laws is a legislative function” (Coastside Fishing Club v. California Resources 

Agency (2008) 158 Cal.App.4th 1183, 1203), and absent a constitutional prohibition, we 

may not interfere or question the wisdom of the policies embodied in the statute. (Marine 

Forests Society v. California Coastal Com. (2005) 36 Cal.4th 1, 25; Alatriste, supra, 

183 Cal.App.4th at p. 672.)

D. Statement of Decision

Though he admits he did not timely request a statement of decision, Bereki 

claims the trial court should have nevertheless provided one after he made an untimely 

request. To the contrary, “[n]o statement of decision is required if the parties fail to 

request one.” (Acquire II, Ltd. v. Colton Real Estate Group (2013) 213 Cal.App.4th 959, 

970; see also Code Civ. Proc., § 632.) The trial court’s denial was proper. (See In re 

Marriage of Steinberg (1977) 66 Cal.App.3d 815, 822 [upholding court’s refusal to make 

findings of fact and conclusions of law due to party’s failure to timely request them].)
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Ill

Disposition

The judgment is affirmed. Respondents are entitled to their costs on 

appeal.

ARONSON, J.

WE CONCUR:

O’LEARY, P. J.

GOETHALS, J.
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APPENDIX D
Superior Court of California, County of Orange, Minute 

Order Denying Independent Action in Equity, No. 30-2015- 
00805807 (June 26, 2025)



SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF ORANGE

CENTRAL JUSTICE CENTER

MINUTE ORDER

DATE: 06/26/2025 TIME: 02:00:00 PM DEPT: 023
JUDICIAL OFFICER PRESIDING: Supervising Judge David J. Hesseltine
CLERK: J. Phu
REPORTER/ERM: Erica Vargas CSR# 14698
BAILIFF/COURT ATTENDANT: D. Muldoon

CASE NO 30-2015-00805807-CU-CO-CJC CASE INIT.DATE: 08/21/2015
CASE TITLE: THE SPARTAN ASSOCIATES, INC. vs. HUMPHREYS
CASE CATEGORY: Civil - Unlimited CASE TYPE: Contract - Other

EVENT ID/DOCUMENT ID: 74574986
EVENT TYPE: Motion to Vacate
MOVING PARTY: Adam Bereki
CAUSAL DOCUMENT/DATE FILED: Motion to Vacate Judgment, 05/28/2025

APPEARANCES
William G. Bissell, from Law Offices of William G. Bissell, present for Cross - 
Complainant,Defendant,Respondent on Appeal(s).
Adam Bereki, self represented Cross - Defendant, present remotely.

Tentative Ruling posted on the Internet.

Hearing held, participants appearing remotely and in person.

The Court hears oral argument.

The Court confirms the tentative ruling as follows:

Before the court is the “Motion to Vacate Void Judgment” filed by cross-defendant Adam Bereki (Bereki) 
on May 28, 2025. As set forth below, the motion is DENIED.

This is the second “Motion to Vacate Void Judgment” Bereki has filed in this action. Bereki filed the first 
motion to vacate on February 19, 2019, shortly after the Court of Appeal issued its remittitur on its 
opinion affirming the judgment Bereki seeks to set aside as void. In denying that prior motion, the court 
(Judge Di Cesare) ruled, “The arguments presented on this motion were already raised and rejected, and 
the appellate decision affirming the underlying judgment on the merits is now final. Upon remittitur, the 
trial court is revested with jurisdiction of the case only to carry out the judgment as ordered by the 
appellate court. (People v. Dutra (2006) 145 Cal.App.4th 1359, 1365-1366.) Arguments on the merits of 
the underlying judgment cannot be entertained anew here. The Motion is therefore Denied.” (Mar. 15, 
2019 Minute Order.)

This prohibition on raising challenges to the trial court judgment and Court of Appeal decision applies not 
only to challenges or arguments that previously were presented in those proceedings and rejected by the 
Court of Appeal, but also to any other challenges or arguments that could have been presented at that 
time. (Torrey Pines Bank v. Superior Court (1989) 216 Cal.App.3d 813, 821, citing Gates v. Superior 
Court (1986) 178 Cal.App.3d 301, 311 [“Res judicata bars ‘not only the reopening of the original

DATE: 06/26/2025
DEPT: C23

MINUTE ORDER Page 1
Calendar No.
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CASE TITLE: THE SPARTAN ASSOCIATES, INC. vs. CASE NO:
HUMPHREYS____________________________________30-2015-00805807-CU-CQ-CJC___________
controversy, but also subsequent litigation of all issues which were or could have been raised in the 
original suit’”].)

Bereki attempts to avoid that conclusion in a couple ways. First, he argues a void judgment can be 
challenged at any time, and neither law of the case, res judicata, nor any other doctrine prevents a void 
judgment from being challenged because its void. Assuming he is correct, there is an important 
distinction here. The specific reasons he now argues as the basis for the judgment being void were 
previously considered and rejected by the Court of Appeal. Accordingly, it is not simply that there was a 
prior appeal in this case that prevents Bereki from raising these challenges now. Rather, these 
challenges are precluded because the same challenges were previously raised and considered. Indeed, 
his current claims about the alleged punitive nature of Business and Professions Code section 7031, the 
lack of evidence, the lack of personal and/or subject matter jurisdiction, etc. were considered by the 
Court of Appeal and rejected. In the current motion, Bereki acknowledges he raised these issues, and 
says the Court of Appeal either did not sufficiently consider them or got them wrong. This court cannot 
find the judgment void based on a ground the Court of Appeal already considered and rejected.

Second, Bereki characterizes this motion, at least in the reply, as an “independent action in equity.” This, 
however, is not an independent action in equity. To the contrary, it is another motion to vacate the 
judgment in the very same case in which the judgment was entered, and in which a prior motion to 
vacate already was denied. Nonetheless, he has failed to show an independent action would allow a 
different result because res judicata bars not only the reopening of the original controversy, but also 
subsequent litigation of all issues which were or could have been raised in the original action. (Torrey 
Pines Bank v. Superior Court (1989) 216 Cal.App.3d 813, 821; Gates v. Superior Court (1986) 178 
Cal.App.3d 301, 311.) Bereki has failed to show any arguments presented in this motion were not and 
could not have been presented in the prior proceedings. Bereki’s citation to Eisenberg Village v. Suffolk 
Construction Co. (2020) 53 Cal.App.5th 1201, 1212, and Liu v. SEC (2020) 591 U.S. 71, 79, do not 
change that result.

The court acknowledges Bereki’s argument regarding fraud on the court, but the fraud argument is just a 
repackaging of the arguments the Court of Appeal already has rejected, i.e., his arguments about the 
punitive nature of section 7031, the lack of evidence, the lack of jurisdiction and the other arguments 
relating to those assertions.

As Bereki acknowledges, his arguments have not only been rejected by the Court of Appeal on his 
appeal from the judgment in this case, but also by the California Supreme Court in its denial of his 
petition for review, the United States Supreme Court in its denial of his petition for certiorari, the United 
States District Court in his unsuccessful separate lawsuit, and the Ninth Circuit in his appeal from the 
District Court’s ruling.

In conclusion, having reviewed and considered Bereki’s papers in connection with the present motion, 
Bereki has presented nothing to convince the court that it either can set aside the judgment, or assuming 
it could, that the court should set aside the judgment. Accordingly, the motion is DENIED.

Bereki’s Request for Judicial Notice is GRANTED as to the existence of and legal effects of the various 
court records identified in the request (i.e., Exhibit 1-12), but otherwise DENIED as not relevant in context 
here.

Bereki’s request to offer testimony by calling attorney William G. Bissell, counsel for cross-complainants 
Karen Humphreys and Gary Humphreys (collectively, Humphreys), at the hearing is DENIED. Law and 
motion matters such as Bereki’s motion to vacate are customarily decided on the papers with evidence 
being presented through declarations, requests for judicial notice, and other similar means. Trial courts, 
however, do have discretion to consider oral testimony. (Rosenthal v. Great Western Financial Security 
Corp. (1996) 14 Cal.4th 394, 414.) Indeed, trial courts have the discretion to receive or not receive oral 
testimony on law and motion matters based on their determination whether oral testimony would be
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CASE TITLE: THE SPARTAN ASSOCIATES, INC. vs. CASE NO:
HUMPHREYS____________________________________ 30-2015-00805807-CU-CQ-CJC__________
necessary or helpful in deciding the matter. (Reifler v. Superior Court (1974) 39 Cal.App.3d 479, 485.) 
Here, the trial court declines to exercise its discretion to receive oral testimony and therefore denies 
Bereki’s request because the court finds it is neither necessary nor helpful based on the foregoing 
analysis of the issues presented.

Finally, the Humphreys’ request for unspecified monetary sanctions is DENIED. That ruling, however, is 
without prejudice to any future request for sanctions and/or to a motion to deem Bereki a vexatious 
litigant if Bereki continues to repeatedly assert the same challenges to the judgment.

The Humphreys’ counsel is ordered to give notice of this ruling.

After the Court issued its ruling, the moving party made an oral request to disqualify the judicial officer 
pursuant to Code of Civil Procedure section 170.1. The Court denied the request as untimely and 
procedurally improper, without prejudice to the moving party properly filing a written 170.1 motion in the 
future.
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Appendix.] 459

[ 0. ]

Report of Mr. Crosby on Civil and Common Law.

In Senate.
February 27, 1850.

The Committee on the Judiciary, to whom was referred the 
petition of certain members of the bar of San Francisco, beg leave 

Respectfully to report,
That they have had the same under consideration, and have 

given the subject, of which it treats, that candid and serious attention 
which its magnitude seems to demand. The petition, praying, as it 
does, that the Legislature will retain, in its substantial elements, the 
system of the Civil Law, distinctly presents the alternative of the adop­
tion of the Coni mon, or of the Civil Law, as the basis of the present and 
future Jurisprudence of this State. A choice between these two 
different, and in many respects conflicting systems, devolves upon this 
Legislature ; and, we think, we do not over-estimate the importance of 
the subject, in expressing our conviction, that this choice is by far the 
most grave and serious duty which the present Legislature will be called 
upon to perform. It is, in truth, nothing less than laying the founda­
tion of a system of Laws, which, if adapted to the wants and wishes of 
the People, will, in all probability, endure through generations to come, 
—which will control the immense business transactions of a great 
community,—which will direct and guide millions of human beings in 
their personal relations,—protect them in the enjoyment of liberty and 
property,—guard them through life, and dispose of their estates at the 
hour of death. Actuated by these considerations, and impressed with 
the necessity of mature deliberation and an unbiassed decision, your 
Committee have felt it their duty to submit to the indulgence of the 
Senate a more full and detailed Report upon the matter referred to 
them, than they should otherwise have felt themselves justified in 
doing.
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The petition sets out with a description of the gentlemen, whose sig­
natures are affixed to it, as ‘‘practising members of the Bar of San 
Francisco.” Your Committee is of the opinion that the judgment of 
intelligent and well educated members of the legal profession upon this 
subject, is entitled to great weight, and should not be lightly dis­
regarded. We are aware, that it is a somewhat popular doctrine, with 
which demagogues frequently seek to wheedle the people, that, in matters 
of Law and Legislation, the crude notions of any man, who is not a 
lawyer, are entitled to higher consideration than the deep reflection and 
rite experience of the most profound jurist. According to this creed 
that magic power, “ good common sense,” as it is termed, inspires every 
man who may happen to be possessed of it, instinctively, and without 
investigation or study, with a thorough knowledge of an abstruse and 
difficult science. In short, reduced to its simplest terms, and traced 
through its legitimate consequences, the proposition is, that the man 
who is entirely ignorant of a multifarious subject, is more competent to 
form a just and correct judgment concerning it, than the man who has 
made it the business of his life to comprehend it in theory and under­
stand it in all its minute and practical details. From all such doctrine 
we respectfully dissent. We hold to the opinion, unpopular though it 
may be, that a person is best qualified to judge of the matter upon 
which he has bestowed most examination, and to which he has devoted 
most study and reflection. We hold that a carpenter may reasonably 
be expected to build a better house than a tailor, and a tailor stitch a 
coat more neatly than a house joiner ; that a machinist may construct 
a steam engine, arrange and adapt its complicated parts, and set them 
all in harmonious motion, with more facility and greater success, than a 
shoemaker. We even think that an experienced surgeon may ampu­
tate an arm or a leg, with as little pain to the patient, and with as 
much safety to his life, as a wood sawyer; and that a well read and 
skilful physician will be able to counteract and remove the various 
“ills that flesh is heir to,” as quickly and adroitly as a farrier, or even a 
quack doctor. And, for the same reasons, we do honestly maintain that 
a member of fihe Bar,—who has been educated to the profession which 
he practises,—who, from youth upwards, has made law his study and en­
grossing occupation,—who has bestowed upon it the “ viginti asinarum 
lucubrationes,”—made it the subject of his reflections by day, and of his 
meditations by night,—traced it through all its ramifications and 
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mysteries,—gloried in its excellence, and sorrowed over its defects,—is 
quite as competent to form a sound and correct judgment in respect to 
the wisdom or impropriety of its particular provisions, as well as the 
beauty or deformity of the whole, as if he had been educated behind 
the counter, or brought up at the anvil or the plough.

We think, therefore, tha‘ the enlightened opinions of the legal 
profession, when fairly expressed, should go far towaids inducing 
conviction of the policy or impolicy of establishing, abrogating, or 
modifying, a system of laws ; and if the petition under consideration 
be in unison with the settled convictions and real wishes of a large 
propoition of the practising members of the Bar in this State, we 
should feel bound to accord to it a very respectful deference.

For the purpose, then, of determining to what extent your Commit­
tee ought to consider the memorial as An expression of the sentiments 
of the Bar, we have taken some pains to ascertain the reasons why this 
petition happens to be laid before the Senate at the present time. 
From inquiiies made by us, we have learned that, a short time since, a 
meeting of the members of the Bar of San Francisco was held, for the 
purpose of taking into consideration the subject of the adoption of the 
Common or of the Civil Law as the substratum of the legal system of 
the State. We have further learned, that such meeting was attended 
by a large portion of the members of the legal piofession of that city; 
that it was adjourned once or twice, in order to enable all to express 
their predilections ; and that, after a somewhat protracted discussion, in 
which some of the most distinguished of the petitioners took part, 
resolutions were almost unanimously passed, warmly recommending the 
Common Law, and earnestly requesting the Legislature to adopt it. 
We understand that these resolutions are now before the Assembly.

There are, according to the best information and judgment of your 
committee, not less than one hundred practising lawyers at San Fran­
cisco. The names of but eighteen poisons are signed to this petition; 
and thus the Civil Law comes recommended by less than one fifth of 
the profession at that place. Your Committee would further suggest 
that, in their opinion, the disparity existing between the number of those 
whose choice would be the Civil Law, and of those whose strong par­
tialities are in favor of the Common Law, is not greater in that portion 
of the profession practising at San Francisco, than it is throughout the 
residue of the State. If, therefore, the question is to be affected in any 
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way by the known and expressed wishes of that profession to which the 
petitioners claim to belong, it must be in favor of the Common rather 
than of the Civil Law.

We will now proceed to the more immediate examination of the 
matter of the petition.

But before entering upon the subject in detail, we would premise, 
that, no one for a moment entertains the idea of establishing in California 
the whole body of either the Common or the Civil Law. There are in 
each principles and doctrines, political, civil, and criminal, which are 
repugnant to American feelings, and inconsistent with American institu­
tions. Neither the one nor the other ever has been, or ever can be, un­
qualifiedly adopted by any one of the United States. Thus, in Louisiana, 
where the Civil Law prevails, and in the rest of the States, in which the 
Common Law is recognised, great and radical additions, retrenchments, 
and alterations, have been made in the particular system which each has 
taken as the foundation of its jurisprudence. The Constitution of the 
United States swept away at once the entire political organization as 
well of the Common as of the Civil Law. The several State Constitu­
tions make still further inroads, not only intb the political, but also into 
the civil and criminal departments of both systems ; and the statute law 
of each State eradicates many harsh doctrines, and abolishes many 
oppressive and tyrannical provisions, and in their place substitutes posi­
tive rules of action, milder and more enlightened in their nature, more 
applicable to our political organization, and more congenial with the 
culthated feelings and liberal institutions of our people. But still the 
great body of each system remains untouched. Such is the wonderful 
complexity of human affairs—a complexity which must always increase 
more and more in proportion to the advance of commerce, of civilization, 
and of refinement—that of the immense multitude of questions which 
are brought before your courts for adjudication, but very few arise under, 
or are dependent upon, or can be controlled by, Constitutions or express 
statutory laws. Examine the reports of the different States, Louisiana 
amongst the rest, and it will be found that a precise rule has been laid 
down by statute for scarcely a tithe of the cases which the Courts have 
been called upon to decide; and should the futile attempt be made to 
provide, in advance, for every contingency which may occur, your 
volumes of legislation would be increased to a number that, to apply 
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sacred language to a profane subject, the world would not contain 
them.

We know it to be a favorite theme of some men, more loquacious 
than wise, that the entire laws of a community, regulating every variety 
of business, and defining and providing the penalty for every grade of 
crime, may be, and ought to be, reduced within the compass of a com­
mon sized spelling-book—so that every man might become his own 
lawyer and judge—so that the farmer, the artisan, the merchant, with 
this " vade mecum” in hi-> pocket, at the plough, in the workshop, or in 
the counting-house, might be enabled, at a frioment’s warning, to open 
its leaves and point directly to the very page, section, and line, which 
would elucidate the darkest case, solve the most abstruse legal problem, 
clearly define his rights, and prescribe the exact remedy for his wrongs. 
It is scarcely necessary to say that all such notions are but the wild 
chimeras of ignorance and folly, or the erratic fancies of a spirit more 
reprehensible’ and more to be deprecated than ignorance and folly con­
joined. The features and forms of men are not more diverse than their 
minds—and their business transactions are as ever-varying as their 
mental and moral characters. One man views the same object, whether 
physical, or moral, or legal, in a different light from another—no two 
men ever do the same thing in precisely the same way—perhaps no 
two cases ever arose without a shade of difference between them; and, 
until you can cast the forms and features of all men in the same mould, 
reduce the operations of their minds to the same uniform level, and 
endow each individual with the same moral sense and the same intel­
lectual faculties, you may expect nothing less than diversity in their 
inodes of business, in their bargains and sales, their contracts, convey­
ances, and testaments, and their manifold devices for the perpetration 
of fraud and of crime. To undertake, by statute or by code, to establish 
a just and accurate rule for every contingency of human avarice and 
passions, and for all the endless phases of varied life, is to essay a task 
which never yet was accomplished—a task which, until the Almighty 
shall change the nature and attributes of man, must for ever remain 
equally impracticable and absurd. In truth, all the provisions of consti­
tutions, and statutes, and codes, are but pebbles on the sea-shore—the 
vast ocean of legal science lies beyond. The most, therefore, that can 
be expected from the present Legislature is, to set the machinery of 
government in operation in all its departments, establish a system of 
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pleadings and practice, enact certain statutes providing for the most 
common cases of judicial investigation ; and for the rest, resort to one of 
the two great reposituiies of legal learning, the Common or the Civil 
Law.

The question naturally presents itself here, What is the Common 
Law ? what the Civil Law ? and what the distinction between them ? 
The several divisions of this question we shall now proceed to answer in 
their order.

The Common Law is that system of jurisprudence which, deducing 
its origin from the traditionary customs and simple laws of the Saxons, 
becoming blended with many of the customs and laws of the Normans, 
enriched with the most valuable poitions of the Civil Law, modified and 
enlarged by the numerous Acts of the English Parliament, smoothed in 
its asperities and moulded m o shape by a succession of as learned and 
wise and sagacious intellects as the world ever saw, has grown up, dur­
ing the lapse of centuries, under the reformed religion and enlightened 
philosophy and literature of England, and has come down to us, amended 
and improved by the American Legislature, and adapted to the repub­
lican principles and energetic character of the American people. To that 
system the world is indebted for whatever it enjoys of free government, 
of political and religious liberty, of untrammelled legislation, and 
unbought administration of justice. To that system do we now owe the 
institution of trial by jury, and the privileges of the writ of Habeas 
Corpus, both equally unknown in the Civil Law. Under that system 
all the great branches of human industry—agriculture, commerce, and 
manufactures—enjoy equal protection and equal favor ; and under that, 
less than under any scheme ever devised by the wisdom of man, has 
personal liberty been subject to the restrictions and assaults of preroga­
tive and arbitrary power.

The Civil Law, on the other hand, is that system which, based upon 
the crude laws of a rough, fierce people, whose passion was war, and 
whose lust, conquest—received, in its progress through the various stages 
of civilization from barbarism to luxurious and effeminate refinement, a 
variety of additions and alterations, from the Plebiscita of the Roman 
Plebeians, from the Senatus-consulta of the Roman Senate, from the 
decrees of Consuls and Tribunes, from the adjudications of praetors, from 
the responses of men learned in the laws, and from the edicts and 
rescripts of the profligate tyrants of Rome, until, in the early ages of 
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Christianity, the whole chaotic mass was, by the order and under the 
patronage of the Emperor Justinian, systematized, reduced into form, and 
promulgated for observance by the Roman people, in the’shape of four 
books called the Institutes, fifty books known as the Pandects, and cer­
tain additional edicts designated as the Novell of Justinian. Thereafter, 
and until the final downfall of the Eastern Empire of Rome, the Justi­
nian code furnished the guide for the legal tribunals throughout the 
provinces subject to the Imperial sway, in all cases political, civil, and 
criminal, except so far as particular decisions were commanded, annulled, 
or modified by the arbitrary will of despotic power. But, as century 
after century, wave upon wave of Northern barbarism poured down on 
the effeminacy of Sc .^ern Europe, sparing in its course neither the 
intellectual nor the material monuments of civilization, the adnjjnistra- 
tiou of Roman law was, city after city, and province after province gra­
dually obliterated at the same time, and to the same event, that Roman 
power was crushed, and Roman institutions demolished. The whole 
system of Justinian was at length swept from the face of the earth, or 
buried in the recesses of cloisters, alike forgotten and unknown. In the 
twelfth century, however, a copy of it was accidentally discovered at 
Amalfi, in Italy ; and, owing to the arbitrary nature of some of its pro­
visions. as well as to the wisdom and excellence of its general features, 
it was seized upon with avidity by the clergy, as favorable to their spi­
ritual authority, and by monarchs, as conducive to the support of their 
despotic power. It was at once taught in the schools, studied in the 
cbments, sanctioned by kings, and commanded by the Holy Father him­
self, who held the keys of beai en. In a few years it became the prevail­
ing system of laws throughout most of that portion of Europe, in which 
the founder of Christianity was respected, and the saints and martyrs 
adored. Thus, as in earlier times, the tine aits, literature, philosophy, and 
graceful superstitions of Greece, had captivated the rude minds and soft­
ened the stern natures of the Roman people; so centuries afterwards, 
the refined system of Roman jurisprudence overthrew the uncouth cus­
toms and ill-digested laws of its conquerors, and led captive kings and 
nobles, clergy and laity, in the progress of its triumphal procession. 
With the exception of England alone, the code of Justinian became 
engrafted upon the local institutions of each separate principality and 
kingdom, and constituted a general system of European law; but neither 
the favor of kings, the denunciations of priests, nor even the fulmina-
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tions from the Papal See itself, could ever induce the English barons, 
the English courts, or the English' people, to receive it as a substitute for 
their own favorite and immemorial customs. At this early period, then, 
when the dawn of a new civiliza ion was just beginning to buret upon 
the world, the kingdoms of Europe, though united in religious supersti­
tions, were divided in reverence for laws. That division has continued 
to the present day ; and has also extended over the islands and conti­
nents, not then known, but since discovered and occupied. Wherever the 
English flag has been unfurled upon a savage or hostile shore, possession 
has been taken at the same time in the name of its sovereign, and in 
behalf of its laws; and upon whatever bleak and rock-bound coast an 
English colony has been planted, there also have the colonists established 
the Common Law, and ever afterwards clung to it as the inalienable 
birthright of themselves and their children, with a tenacity that no power, 
no suffering, no fear of danger, no hope of reward, could induce them to 
relax. In the same way has the Roman or Civil Law gone hand in 
hand with the extended dominion of the continental nations of Europe. 
Thus it happens that at the present time the whole christianized world 
is ruled by one system or the other. England, her colonies in all parts 
of the globe, and the United States, with the exception of Louisiana, 
adhere to the Common Law; whilst, excepting Russia and Turkey, the 
nations on the continent of Europe, Mexico, Guatemala, all the republics 
of South Amen a, together wi h the empire of Brazil, maintain the 
supremacy of the Civil Law, with certain restriction*,  limitations, and 
additions, necessary to adapt it to the peculiar organization of each par­
ticular state.

Having thus endeavored to convey a general idea of the two systems 
in question, we come now to speak more particularly of some of the 
differences existing between them. And in so doing, we propose barely 
to call the attention of the Senate to a few leading characteristics and 
results, without attempting to trace them out through their remote and 
manifold and intricate consequences.

To commence, then, with the domestic relations. The Civil Law 
regards husband and wife, connected it is true by the nuptial tie, yet 
disunited in person, and with dissevered interests in property. It treats 
their union in the light of a partnership, no more intimate or confiding 
than an ordinary partnership in mercantile or commercial business. 
Whereas the Common Law deems the unseen bond which unites 
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husband and wife, as so close in its connexion, and so indissoluble in its 
nature, that they become one in person, and for most purposes one in 
estate. At the same time, it puts the burden of maintenance and 
protection where it rightfully belongs, and makes the husband, as Provi­
dence designed he should be, in truth and reality the head of the house­
hold. The concessions which it makes to the wife, in respect to 
property, by compelling the payment of her debts and vesting her with 
an estate in dower, are a full compensation for the sacrifices which it 
requires her to make, and an ample equivalent for the communion of 
goods allowed her by the Civil Law. The result is, that in no country 
has the female sex been more highly respected and better provided for— 
no where has woman enjoyed more peifect legal protection, or been 
more elevated in society; and nowhere has the nuptial vow been more 
sacredly observed, or the nuptial tie less often dissevered, than in the 
Common Law countries—England and the United States.

The Civil Law holds the age of majority in males, for most of the 
ordinary purposes of life, at twenty-five years. Even after this, the son 
continues in many respects subject to the parental authority until it is 
dissevered in one of six specified modes. This system retains man in 
a continued state of pupilage and subordination from earliest infancy, 
until in some cases his locks become hoary with age. But the Common 
Law absolves the age of twenty-one from parental restraint, and clothes 
it with the complete panoply of manhood. It bids the youth go forth 
into the world, to act, to strive, to sutler,—an equal with his fellow man 
—to put forth his energies in the service of his country, or in the eager 
strife for the acquisition of wealth or the achievement of renown. 
Hence, under the latter system, the activity, the impetuosity, the talents 
of early manhood, stimulated by fresh aspirations of ambition, or love of 
gain, are, at the earliest practicable period, put -under requisition and 
brought into exercise, in developing the resources, and adding to the 
wealth and glory of a State; whilst, under the former, they stagnate 
for lack of sufficient inducement to action, and are to a great degree 
lost.

While the fundamental principles of domestic society thus differ in 
the two systems, an equal diversity runs throughout all the deductions 
therefrom ; and we are convinced that, in the several relations above 
noticed, and also in that of guardian and ward, contrasted with tutor 

A-35



468 [Appendix.

or curator and pupil, there are nicer distinctions and a greater multipli­
city of rules and qualifications in the Civil than in the Common Law.

Again, in relation to mercantile transactions. In the Civil Law the 
purchaser of property may, within the period of a certain limitation, in 
some countries four, and in others two years, come into court and claim, 
under the doctrine of lesion, that the goods purchased by him were 
worth only a part of the price which he paid therefor. Thus A sells 
property to B in a perfectly fair sale, without deceit or false representa­
tion. After the expiration of some months, or it may be years, B 
brings suit, and alleges that he paid twice the value of the property, and 
compels A to make restitution. But the Common Law in such cases, 
where no fraud appears, and no false representations are made, leaves 
each party to act upon his own responsibility, and for his own interest, 
as his judgment shall dictate.

But again: The Civil Law holds, under the doctrine of implied 
warranty, that where one article eventually proves to be of different 
material from, or of inferior quality to, that which the purchaser 
intended to buy, and supposed he was buying, he may require the 
vender to refund the whole or a portion of the consideration received. 
Thus A sells to B a package of broadcloth or a bale of sheeting, both 
parties supposing the goods to be in perfect condition, both having the 
same opportunity of inspection and examination, and both equally 
ignorant of any defect. After the goods are removed, perhaps thousands 
of miles, they are ascertained to be damaged. B then brings suit 
against A, and recovers upon the ground of warranty implied by law. 
On the other hand, the Common Law more wisely says, that if B 
wished to guard against the contingency of a possible defect, he should 
have made it a part of the contract of sale, that A give his express 
warranty of the merchantable quality of the goods. Its doctrine is 
caveat emptor ; and when a trade is fairly consummated, without fraud 
or undue advantage, or untrue statements, the rights of the parties are 
fixed, and it becomes too late for retraction. In other words, the 
Common Law allows parties to make their own bargains, and when they 
are made, holds them to a strict compliance; whilst the Civil Law looks 
upon man as incapable of judging for himself, assumes the guardianship 
over him, and interpolates into a contract that which the parties never 
agreed to. The one is protective of trade, and a free and rapid inter­
change of commodities—the other is restrictive of both.
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If time and space permitted, and it would not be occupying too much 
attention of the Senate, we might trace the same general principle of 
distinction through various other departments of the two sj stems, 
through their provisions for the tenure and transfer o£ real estate, for 
the transmission of inheritances and successions, for the execution and 
validity of last wills and testaments, and the distribution of property in 
pursuance of them, and for the enumeration of the powers and duties of 
executors, administrators, and trustees ; but we must pass them by, and 
hasten to other considerations, for we deem it of more consequence to 
understand the general scope, and tendency, and results of the two 
systems, than the single and isolated principles which go to make them 
up. We have already invited your attention to a lew of their leading 
heads, and contrasted their strong points of difference; and in so doing 
have only touched upon the confines of a wide and diversified field of 
legal science. To follow up the infinite divisions, sub-divisions, and 
exceptions of even the few branches to which we have particularly 
adverted, would require more time than we have had to bestow; and to 
run out the comparison between the various heads which we have merely 
designated by name, would fill more volumes than a library could con­
tain. We shall, therefore, leave this part of the subject and proceed to 
consider various objections which are sometimes urged against the 
Common Law.

And first, it is claimed, that under this system the landed interest has 
ever prevailed over the interests of commerce, manufactures, and labor. 
It is probably desired that the inference should be drawn, that while 
the Common Law fosters and encourages agriculture, it operates to 
depress and impoverish commerce, manufactures, and labor, and that 
the Civil Law has a tendency to promote and cherish them all. The 
objection, if of any weight at all, is applicable only to the system as 
administered in England and her colonies, and not as it prevails in the 
United States; in other words, to the English rather than to the 
American Common Law. But we deny that it is of any validity any­
where. On the contrary, we maintain that nowhere do all these great 
branches of national wealth thrive as vigorously and prosper to so great 
an extent as they do under the countenance and protection of the 
Common Law. Is there any country of the world in which wages ate 
higher and labor less subservient to the great landed interest, than in 
England and the United States ? If there are, we have not heard of them.
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It is true, that in the former, owing to a peculiar combination of circum­
stances, and despite the elevating principles of the Common Law, the laborer 
does not occupy as favorable a position as he does in the United States. 
But we would ^sk, in what country governed by the civil system, is his 
condition better ’ Everyone knows, that in France, Spain, Italy, Germany, 
Mexico, and South America, he is depressed in the last degree. In 
truth, in no nook or corner of the earth, except in the United States, is 
labor looked upon otherwise than as degrading, and as the appropriate 
task of serfs; and nowhere, save under the benign influences of Ameri­
can Common Law, can it look up, in the midst of its toil, and say that it 
receives an adequate and abundant reward.

Is it otherwise in respect to manufactures ? We have yet to learn 
that England and the United States are behind any nation of the earth 
in the growth and prosperity of the manufacturing inteiest. They are 
eminently the great manufacturers of the world. Their superiority is 
seen equally in the nicety of a pin, and in the strength and power of 
a steam engine. Their skill is displayed, with the same success, upon 
a penknife and a sabre, and the excellence of their handiwork is con­
fessed, as well in the coarser cloths for substantial use, as in the delicate 
gauze which enfolds the form of beauty.

How is it with that other department of industry, over which it is 
claimed that the landed interest predominates ? English and American 
commerce enlivens every port, whitens every sea, woes every breeze. 
Its enterprise is not consumed by the fervid heat of a tropical sun, nor 
chilled by the eternal frosts of the frigid zone. It goes forth from eiery 
city and town, from every river, and bay, and inlet; pushes its career 
wherever civilized man can penetrate ; it circles the earth in quest of the 
necessaries and luxuries of life, and returns, at last, laden with the spoils 
of a whole ransacked world. Its merchants are princes, its ships 
palaces, its sphere, the illimitable sea. On the other hand, the commerce 
of the Ci\ il Law countries is confined to a limited range, and prosecuted 
in inferior ships. It creeps timidly along a few familiar shores, or if, 
occasionally, it does put forth into remoter regions, it is with a hesi­
tating, faltering step, uncertain in its movements, sluggish in its progress, 
and unprofitable in its results. It is not fostered by the quickening 
influence of English and American law—it writhes under the petitioner' 
favorite system. The spirit of life is not in it—it is dead.

If, then, the laboring, the manufacturing, and the commercial inte­
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rests are in a higher state of prosperity in those countries governed by 
the Common, than in those under the dominion of the Civil Law, we 
see not how an argument can be drawn in favor of the latter against 
the former, on the ground that the landed interest predominates over 
all the others. And if the landed interest does indeed so predominate, 
then we have not only commerce, manufactures, and labor, but agricul­
ture also, constituting altogether the great departments of human 
industry from which any nation can expect to derive wealth and power 
—all enjoying more perfect protection, all better promoted and cherished 
and fostered, all more highly successful, under the worst administration 
of the Common than under the best code founded upon the Civil 
Law.

It has been said by a distinguished writer upon the principles of 
government, that the laws of a country are fashioned after the character 
of its people. To a certain extent, this is true. But it is at the same 
time equally true, to as great an extent, that the character of a people is 
moulded by its laws. The two mutually act and re-act, the one upon 
the other, each producing gradual, though perhaps imperceptible 
changes, until, when generations have passed away, it becomes impos­
sible to resolve, with any degree of accuracy, what effect the character 
of a people has had in the formation of its laws, or what influence the 
laws have had in determining the character of a people. It would be a 
curious, if not an instructive subject of inquiry, were it possible to arrive 
at a satisfactory conclusion, to ascertain how far the intellectual and 
moral condition of the people of those countries in which the Ch il Law 
prevails, has been produced by their legal system, and what influence 
the free punciples and exact justice of the Common Law ha\e exercised 
in developing the sturdy, sagacious, and self-relying spirit of the Eng­
lish and American people. To whatever cause it may be owing, it is 
nevertheless true, that with a few rare exceptions on either side, there 
is a strongly marked boundary between the domains of the respective 
systems. In the one, you perceive the activity, the throng, the tumult 
of business life—in the other, the stagnation of an inconsiderable and 
waning trade; in the one, the boldness, the impetuosity, the invention 
of advancing knowledge and civilization—in the other, feebleness of 
intellect, timidity of spirit, and the crouching subserviency of slaves ; 
in the one, the strength and freshness of manhood—in the other, the 
weakness of incipient decay. The one possesses a progressive and 
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reforming nature—the other partakes of quietude and repose; the one 
is the genius of the present and the future—the other, the spirit of the 
past; the one is full of energetic and vigorous life—the other, replete 
with the memories of a by-gone and antiquated order of things. It was 
with views of the Civil Law like these, that Chancellor Kent, whose 
authority is invoked by the petitioners, says, in the eloquent language 
quoted by them, " that it is impossible, while engaged in the contem­
plation of the system, not to be struck with some portion of the awe 
and veneration which are felt in the midst of the solitude of a majestic 
ruin.”

But the technicalities of the Common Law are objected to, as if 
there were none in the opposing system, and the whole was as simple 
and plain as a New England Primer. On the contrary, we take it 
upon ourselves to say, that for every one technicality in the former, we 
will point, out another in the latter. We speak of the Common Law 
as it is now, not as it was three centuries ago, or even when Sir James 
Mackintosh uttered his criticisms upon it. But technicalities in any 
s) stem of law, whether Common or Civil, whether the law of Moses or 
the law of the Koran, are as necessary and unavoidable as they are m 
any other profession, art, trade, or mystery. Medicine and divinity, 
painting and poetry, commerce and navigation, chemistry, mineralogy, 
botany, and geology, all have their own peculiar and appropriate techni­
calities. The merchant has his; the mechanic, his; the engineer, his. 
A printer cannot explain the use of his types or his press, a watchmaker 
the construction of a watch, or a jeweller the setting of a diamond, 
without the use of technicalities. Nay, even the work of legislation, in 
which we are now engaged, has its own peculiar and indispensable 
terms, which are nothing but technicalities. In all these cases, instead 
of being objectionable, they are in the highest degree deserving of 
commendation. They are, in reality, labor-saving machines, enabling 
people to express by one significant word, what would otherwise require 
a long and tedious circumlocution. If, then, they are necessary in 
every department of human art and science, how can it be expected 
that law, the most abstruse and comprehensive of them all, shall be 
divested of them ? The wit of man never has and never will accomplish 
so difficult a task. He, therefore, who indulges in the expectation that 
it may be freed from them, and reduced to such a state of simplicity 
that he who runs may read, and the wayfaring man, though a fool, 
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need not err therein; or he, who supposes that all the principles of any 
civilized system of jurisprudence are so written in the heart of every 
man who has received a moral education, that he will be able to com­
prehend them without study, and apply them without hesitation or 
doubt—much more, he who imagines that, because a man of sense and 
moral cultuie may experience no hardship in living under a law which 
compels him to do what he ought to do, he will find in his breast a 
response to all the technicalities, principles, and rules of the Ch il Law, 
with all their multiplied divisions and qualifications, subdivisions, rami­
fications, and exceptions, the explanation and illustration of which have 
filled thousands of volumes, and occupied for centuries the life-lone 
study and application of thousands of the wisest and most learned men 
of the world, is doomed to pass through life under a mistake, and will 
probably die with it uncorrected.

The charge of dilatoiiness is also made against the Common Law. 
But is it true, that it is only where this system has prevailed that courts 
have become odious for their wearisome delays ? The very converse of 
the proposition supposed is true. In all the Civil Law countries of 
Europe and America, with but two solitary exceptions, the courts are 
notorious for prolixity and dilatoriness of proceedings, and for verbosity 
of pleadings and process, occasioning ruinous expenses, and swallowing 
up whole estates in the vortex of a single litigation. And although, in 
former times, the courts of England were in some cases justly exposed 
to the censure of unnecessary delays, yet, at the present day, England 
and the United States are the only countries where justice is both 
swift and sure in the pursuit of wrong, and punishment treads closely 
upon the heels of crime. But the truth is, we see nothing inherent in 
either system which necessarily requires the intervention of long delays. 
In this respect the administration of the system is of more consequence 
than the system itself. If we authorize but one or two terms of the 
several courts in a year, choose weak and incompetent judges, and pay 
them the same salaries which we give to the doorkeepers of our 
respective legislative halls, we must expect that, enact whatever laws 
we may, litigation will drag its slow length along. Lowness of price 
implies inferiority in the quality of law, as in the quality of everything 
else ; and it is in this view that a cheap judiciary will always prove, in 
the end, the dearest of all.

It is also ureed that something is due to the rights of the people 
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who became a part of the American Union by the acquisition ot Cali­
fornia. Undoubtedly the same respect should be paid to their interests 
that is awarded to all the citizens of this State. They stand upon the 
same equal level with the rest, neither elevated above nor depressed 
below their fellows; and we should be the last persons in the world to 
countenance the least infringement upon any of their lights. They 
have become citizens, like ourselves they stand at the polls, they sit in 
the halls of legislation, they appear in the eomts of justice, as our 
equals. They will receive from the Legislature, courts, and juries, the 
same attentive hearing, the same fair and impartial determination of 
their rights, that all other citizens are entitled to claim. But if it be 
meant that it is due to their rights that they should become recipients 
of special legislation, or should, for their exclusive benefit, have laws 
enacted or continued injurious or ill adapted to the best interests of the 
whole State, we take issue upon the allegation, and deny it. There is no 
just ground for supposing that rights will not be regarded under one 
system as much as under the other. In Texas and Florida, both for- 
meily Civil Law countries, the Common Law was afterwards substi­
tuted, and we are not aware that the life, liberty, and property of those 
who were citizens at the time of such change, have not since been quite 
as well protected under the latter as they had before been under the 
former.

Having thus endeavored to answer several objections which are 
sometimes urged against the Common Law, we shall now proceed to 
consider certain reasons which, in our opinion, render its adoption in 
this State peculiarly appropriate; and this, too, without especial refer­
ence to its intrinsic superiority. Nay, in this view, we are willing to 
concede, against our own strong and decided convictions, that the Civil 
Law is equally wise in its provisions, humane m its doctrines, pro­
gressive in its spirit, and susceptible of an equally expeditious admi­
nistration.

We wish to remark in the outset, that we by no means concede the 
position that the Civil Law is in full force in this State at the present 
time. It is extremely uncertain to what extent it ever did ptevail. 
Situated at so great a distance from the Mexican capital, occupying 
months in the interchange of communications with that central point of 
Jaw and legislation, connected with it by the ft agile lie of common 
descent, rather than by any intimate communion of interests or sympa 
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thy of feeling, exposed to frequent revolutions of the general and 
departmental governments, finding but little stability in the Mexican 
Congress, little convenience for the promulgation of its laws, and less 
power to enfoice them, the people of California seem to have been 
governed principally by local customs, which were sometimes in accord­
ance with the Civil Law, and sometimes in contravention of it. How­
ever this may be, it is very certain that it now prevails to but a 
limited extent, and equally ceitain that the Common Law controls 
most of the business transactions of the country. The American people 
found California a wilderness—they have peopled it; they found it 
without commerce or trade—they have created them; they found it 
without courts—they have organized them ; they found it destitute of 
officers to enforce laws—they have elected them ; they found it in 
the midst of anarchy—they have bid the warring elements be still, have 
evoked order out of confusion, and from the chaotic mass have called 
forth a fair and beautiful creation. Throughout all this they have taken 
the Common Law, the only system with which they were acquainted, 
as their guide. Their bargains have been made in pursuance of it— 
their contracts, deeds, and wills have been drawn up and executed with 
its usual formalities—their courts have taken its rules to govern their 
adjudications—their marriages have been solemnized under it—and, 
after death, their property has been distributed as it prescribes. Are 
you to hold all or a great portion of these things as naught ? Will 
you overturn or invalidate the immense business transactions of a gieat 
community ? And yet to this must you come, if you say that the 
Civil Law is in foice throughout the State. The fiist settlers of the 
United States brought with them from the mother country the Com­
mon Law, and established it in an uninhabited region. The emigiauts 
to California have brought with them the same system, and have 
established it in a country almost equally unoccupied. If a. change 
therefore is made, it must be a substitution of the Civ il Law in place of the 
Common Law. If you sanction the latter by legislative enactment, you 
only give your authority to what has already been done in anticipation 
of such authority.

But the precedent of Louisiana, in which the Civil Law prevailed at 
the time of its cession to the United States, may possibly be cited as a 
parallel ca«e. The analogy, however, does not hold good. There 
existed in Louisiana, at the time of its acquisition, a government in full 
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operation in all its departments, a sy- u of laws regularly and effectu­
ally administered, and a population h ■? in comparison with the first 
influx of American settlers. The inn , ration th etc was, at first, but a 
trifling rill, creeping languidly to the river, and it has continued to 
increase but gently and moderately down to the present time. The 
American population there have thu , gradually and imperceptibly, 
accommodated themselves to the habits, and adopted the customs and 
laws of a community which they found, at the respective periods of 
their settlement, completely organized, and consisting of much greater 
numbers than themselves. In confirmation of this, we have barely to 
call your attention to the fact, that the immigration to Louisiana from 
the United States, during a course of some forty-seven years, has not 
probably been greater than that which has flooded California during the 
short period of one vear. Here we have, indeed, had no paltry and 
insignificant stream, lost in the great ocean, without its feeble tribute 
being perceived ; it has been, and still continues, the broad, deep, rush­
ing torrent, swollen by continued rains and the melted snow from a 
thousand mountain tops, suddenly pouring down upon and inundating 
a whole region of country.

The petitioner a>k, in substance, for the adoption of the English 
definition of crimes, the English Law of Evidence, the English Com­
mercial Law, and the Civil Code of Louisiana. Without doubting that 
a harmonious and symmetrical system might be deduced from them all, 
by the long and patient labor of years, of men fully adequate to the 
task, we mud, nevertheless, be allowed to suggest our opinion, that 
were we to attempt to adopt them, as they are, without more labor 
devoted to reconciling their jariing provisions than any Legislature 
would have either the will or the time to bestow, we should have a 
system of laws which would be no system at all—a system of contra­
dictions and absurdities-—a rule here conflicting with a rule there—the 
same principles thrice reiterated, and each time in different terms, and 
in a new shape—a system, which, though of the earth, earthy, would 
yet be neither fish, flesh, nor fowl.

But there are additional reasons of still greater cogency for the adop­
tion of the Common Law. Of the thirty States in the Union, twenty- 
nine are governed by the Common, and one by the Civil Law. More 
than twenty-nine thirtieths of the citizens of the United States have 
been brought up under and accustomed to transact their business in
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compliance with the principles of the former system. More than 
twenty-nine thirtieths of the emigration to this country is fioin Common 
Law States ; and an equal proportion of the business of our people is 
now and will continue to be, carried on by Common Law men. If you 
change this system, which, in all ordinaly matters, they sufficiently 
understand, you draw a cloud of doubt and uneeitamty cn er every 
department of business. In the most familiar transactions, as well as in 
those of graver import, merchants, mechanics, farmeis, speculates, and 
miners, will hesitate in taking a single step, without liming first been 
put to the trouble and expense of consulting a lawyer, to a~ceitain 
whether the contemplated matter, or the particular method of doing it, 
well known by them to be valid under the Common Law, would not, 
under the Civil system, prove an utter nullity, or require a different 
mode of performance. Indeed, if the legal profession were in reality, as 
the ignorant and prejudiced sometimes allege, composed of a mer­
cenary class, seeking their own emoluments, and regardless of the 
general and permanent welfare and convenience of the whole commu­
nity, there is nothing which they ought so ardently to desire as the 
granting of the prayer of the petitioners ; for in that event their offices 
must be thronged by clients to repair blunders already committed, to 
prosecute or defend suits occasioned by such blundeis, or to procure 
legal opinions in advance, whether a contract or instrument, requiring 
by the Common Law a well known method of execution, or a compli­
ance with certain definite rules, would not in the Civil Law demand 
another mode of execution, or a compliance with other, or different, or 
additional rules. Nay more, and worse—the best lawyers in the State, 
though having a general acquaintance with the Civil system, yet not 
being possessed of accurate and critical knowledge of its minute and 
practical details, would be in doubt how to advice their clients; and 
your judges, educated under the Common Law, and perhaps competent 
to administer it creditably, would not know how to decide according to 
law, but would be obliged to base their judgments either upon the sys­
tem with which they are familiar, or upon their own abstract notions of 
right or wrong in every case. The community would thus be exposed 
to the exercise of discretionary and arbitrary judicial power, and would 
find themselves in a condition which a profound writer upon law has 
declared to be the very worst phase of civilized society—that in which 
the laws are vague and uncertain.
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Closely in connexion with the foregoing remarks, occurs another 
which we deem dosei vuig of very great considei ation. Books are to a 
lawyer or a judge what, tool- .we to <i mechanic, or surgical instruments 
toasuigeon; and it i- impmtant that such books should be cheap, 
accessible, and convenient, for me; and highly appropriate, if not indis­
pensable, that they should exist in the native language of the American 
people. Adopt the Common Law, and lawyers, and judges, and the 
community at large can readily procure all necessary books, at a 
moderate price, in their own tongue, and bearing the venerated names 
and containing the extensive learning of such jurists as Blackstone and 
Chitty, Story and Kent, together with the reported decisions of all the 
wise and eminent judges in England and the United States, headed by 
the illustrious talents and genius of Mansfield and Marshall. The 
names of such men, and a host of their compeers, are to every American 
amongst us familiar as his land’s language ; they are connected with his 
earliest associations of business and -tudy—endeared to him by a thousand 
recollections—and constitute many bright links in the golden chain of 
memory which, stretching across the Sierra Nevada, binds him to the 
land and the institutions of his father-. On the other hand, substitute 
the Civil for the Common Law, and it will be with great delay and 
expense, in limited supplies, and in strange tongues, that books can be 
procured which will be found absolutely necessary for the lawyer and 
the judge in the intelligent administration of the system. The Louisi­
ana Reports, a few copies of translations of the Institutes, and perhaps 
of the Pandects, and of the works of Pothier & Domat, may perhaps 
be procured by diligent search. Beyond this you will, for the most 
part, be obliged to resort to the original woiks upon the Civil Law, 
written in the Spanish, Italian, French, German, and Latin languages, 
which, if they can be found at all in the United States, will have to be 
ferreted out amongst the dusty volumes of some antiquarian bookseller, 
and can be purchased only at an exorbitant price ; and, in order to 
clear up a disputed point, to elucidate a novel question, or deduce new 
corollaries from old principles, it will become necessary to refer back to 
works existing only in a foreign language, to names strange to an Ame­
rican ear, to E^eriche and Febrero, to the Nueva and Novissima Reco- 
pilaciones, to the Partistas, to the Fuero Real of Alonzo the Wise, and 
perhaps even to the Fuero Juzqo of his Gothic predecessors.

But, finally, another reason which we would urge in behalf of the 
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Common Law is, that we may have a system which will be satisfactory 
to the people, and therefore permanent. A continual fluctuation i11 the 
fundamental law> of any country is a gieat calamity. A sudden aiJd 
radical alteration of them is even more difficult to be carried into effect, 
than a fundamental and violent change m the political organization of 
the government. A system of laws always becomes inseparably niter- 
woven and intimately blended with the character of the corniffinnty, 
reared under and habitual to them. A substitution so great as would 
be that of the Civil for the Common Law, of a whole system, so radial 
and entire, and over a community so extensive and homogeneous as the 
American population of California, though often attempted, has nevf 
yet once met with success. You might as well undertake to eradicate 
the American character and plant the Mexican in its stead—to substitute 
the Catholic for the Protestant religion, by statute—to abolish the English 
language and sanction none but the Spanish, by legislative enactment; 
for the laws, not less than the character, religion, and language, consti­
tute part and parcel of the Ameiican mind. We apprehend that any 
such attempt, if made, would m due season be answered by the people, 
as the bishops were answered by the sturdy barons of England at Runny- 
mede, when a similar effoit was made to impose upon them a part of 
this same system of Rome, “ We will that the laws of England be not 
changed.”

We have thus endeavored to present before you some of the reasons 
which impressed the minds of your committee that the prayer of the 
petitioners should not be granted. In so doing, we have necessarily been 
led into a more lengthened review than at first we anticipated. We 
have wished to discharge the duty imposed upon us by the Senate in a 
manner somewhat commensurate with what we have deemed the im­
portance of the subject. We have conceded that the Civil Law has 
great merits, and displays great wisdom; but we have insisted that the 
Common Law is congenial with the American character, and the charac­
ter suited to the law, and that in this mutual adaptation consists the 
excellence of each.

Your committee, therefore, recommend the establishment of the sys­
tem of pleadings and practice which has already been laid before you; 
the prompt organization of the Courts, with not less than six terms of 
the District and County Courts of San Francisco in each year, and not 
less than four terms in each of the other counties of the State. The 
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Humiliate passage of a bill erecting a municipal Court for Sau Francisco, 
with t^ree Judges, and one term ever.' month ; the enactment of statutes 
providing for the tenure and transfer ot real estate, for the recording of 
deeds’and mortgages, for the practice upon writs of habeas corpus, and 
m otier special proceedings, \v ith sue a other legislation connected there­
with tz may be deemed necessary ; and then a statutory provision, that 
all lav's heretofore in force be abolished; and that in cases not falling 
within the Constitution of the United States, or the Constitution or sta­
tutes of this State, the Courts shall he governed m their adjudications by 
the English Common Law, as received and modified in the United 
States ; in other words, by the- American Common Law.

Thev, therefore, herewith return the petition refen ed to, and respect­
fully ask to be discharged from the further consideration thereof.

All of which is respectfully submitted.
By order of the Committee.

Elisha 0. Crosby, Chairman.
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APPENDIX F
Superior Court of California, County of Orange, Appellate 

Division, Minute Order Dismissing Unlawful Detainer 
Appeal, Hou v. Bereki, No. 30-2025-01482941 (Dec. 18, 

2025)



SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF ORANGE

MINUTE ORDER

DATE: 12/18/2025 TIME: 07:50:00 AM DEPT:
JUDICIAL OFFICER PRESIDING: Appellate Panel
CLERK: N. Sharma
REPORTER/ERM:
BAILIFF/COURT ATTENDANT:

CASE NO: 30-2025-01482941-CL-UD-CJC CASE INIT.DATE: 05/15/2025
CASE TITLE: Hou vs. Bereki
CASE CATEGORY: Civil - Limited CASE TYPE: Unlawful Detainer - Residential

APPEARANCES

Appellate Panel Judge(s):

Honorable Megan L. Wagner, Assistant Presiding Judge
Honorable Thomas S. McConville, Judge
Honorable Vibhav Mittal, Judge

Trial Court Case Number: 30-2025-01459684

Written notice of the briefing schedule having been given to the parties, and the Appellant having failed to 
comply with California Rules of Court, rule 8.882(a), the Court on its own motion orders the appeal 
dismissed pursuant to California Rules of Court, rule 8.882(c).

Respondent is awarded costs on appeal.

DATE: 12/18/2025
DEPT:

MINUTE ORDER Page 1 
Calendar No.
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APPENDIX G
Court of Appeal, Fourth Appellate District, Division Three, 
Order Denying Petition for Writ of Mandate and Immediate 

Stay, No. 6066337 (Dec. 18, 2025)



Court of Appeal, Fourth Appellate District, Division Three 
Brandon L. Henson, Clerk/Executive Officer 

Electronically FILED on 12/18/2025 by Israel Valencia, Deputy Clerk

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FOURTH APPELLATE DISTRICT

DIVISION THREE

0066337

(Super. Ct. Nos. 30-2025-01459684, 
30-2025-01482941, 30-2025-01487778)

ORDER

THE COURT:*  ---------

Petitioner's request for judicial notice is GRANTED. The petition 

for writ of mandate or other relief, as well as the request for immediate stay, 

are DENIED.

MOORE, ACTING P. J.

* Before Moore, Acting P. J., Delaney, J., and Gooding, J.

ADAM BEREKI,

Petitioner,

v.

THE SUPERIOR COURT OF
ORANGE COUNTY,

Respondent;

CANJIAN HOU,

Real Party in Interest.
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APPENDIX H
Supreme Court of the United States, Office of the Clerk, 
Letter Returning Application for Extension of Time, No.

S294339 (Apr. 16, 2026)



SUPREME COURT OF THE UNITED STATES 
OFFICE OF THE CLERK 

WASHINGTON, DC 20543-0001

April 16, 2026

Adam Bereki 
3649 Metter St.
Las Vegas, NV 89129

RE: Adam Bereki v. Superior Court of Orange County, et al.
CASC No. S294339

Dear Mr. Bereki:
COPY

The application for an extension of time within which to file a petition for a writ of 
certiorari in the above-entitled case was postmarked April 9, 2026 and received April 14, 
2026. The application is returned for the following reason(s):

It appears you are requesting an extension of time to file a petition for a writ of 
certiorari seeking review of the attached letter from the California Supreme Court 
dated January 26, 2026. The January 26, 2026 letter by the California Supreme Court 
appears to take no action on a document titled as an "application to recall transfer and 
for reinstatement or original jurisdiction." The letter is not considered an order and is 
not reviewable by this Court.

Additionally, to the extent you wish to seek review of the order dated December 16, 
2025, the application is out-of-time. The date of the lower court judgment or order 
denying a timely petition for rehearing was December 16, 2025. Therefore the 
application for an extension of time was due on or before March 16, 2026. Rules 
13.1, 30.1 and 30.2. When the time to file a petition for a writ of certiorari in a civil 
case has expired (including any habeas action), the Court no longer has the power to 
review the petition or to consider an application for an extension of time to file the 
petition.

Enclosures

Sincerely, 
Scott S. Harris, Clerk

■’COPY
Rasnonda Garner 
(202) 479-3025
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APPENDIX I
Constitutional and Statutory Provisions Involved (Cal. Bus. 

L Prof. Code §§ 7031, 7071.17; Cal. Civ. Code § 2924)



Business and Professions Code - BPC
DIVISION 3. PROFESSIONS AND VOCATIONS GENERALLY [5000 - 9998.12]
(Heading of Division 3 added by Stats. 1939, Ch. 30.)

CHAPTER 9. Contractors [7000 - 7191]
( Chapter 9 added by Stats. 1939, Ch. 37.)

ARTICLE 2. Application of Chapter [7025 - 7036]
(Article 2 added by Stats. 1939, Ch. 37.)

7031.
(a) Except as provided in subdivision (e), no person engaged in the business or acting 
in the capacity of a contractor, may bring or maintain any action, or recover in law or 
equity in any action, in any court of this state for the collection of compensation for 
the performance of any act or contract where a license is required by this chapter 
without alleging that they were a duly licensed contractor at all times during the 
performance of that act or contract regardless of the merits of the cause of action 
brought by the person, except that this prohibition shall not apply to contractors who 
are each individually licensed under this chapter but who fail to comply with Section 
7029.

(b) Except as provided in subdivision (e), a person who utilizes the services of an 
unlicensed contractor may bring an action in any court of competent jurisdiction in 
this state to recover all compensation paid to the unlicensed contractor for 
performance of any act or contract.

(c) A security interest taken to secure any payment for the performance of any act or 
contract for which a license is required by this chapter is unenforceable if the person 
performing the act or contract was not a duly licensed contractor at all times during 
the performance of the act or contract.

(d) If licensure or proper licensure is controverted, then proof of licensure pursuant 
to this section shall be made by production of a verified certificate of licensure from 
the Contractors State License Board which establishes that the individual or entity 
bringing the action was duly licensed in the proper classification of contractors at all 
times during the performance of any act or contract covered by the action. Nothing in 
this subdivision shall require any person or entity controverting licensure or proper 
licensure to produce a verified certificate. When licensure or proper licensure is 
controverted, the burden of proof to establish licensure or proper licensure shall be 
on the licensee.

(e) The judicial doctrine of substantial compliance shall not apply under this section 
where the person who engaged in the business or acted in the capacity of a contractor 
has never been a duly licensed contractor in this state. However, notwithstanding 
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subdivision (b) of Section 143, the court may determine that there has been 
substantial compliance with licensure requirements under this section if it is shown 
at an evidentiary hearing that the person who engaged in the business or acted in the 
capacity of a contractor (1) had been duly licensed as a contractor in this state prior 
to the performance of the act or contract, (2) acted reasonably and in good faith to 
maintain proper licensure, and (3) acted promptly and in good faith to remedy the 
failure to comply with the licensure requirements upon learning of the failure.

(f) The exceptions to the prohibition against the application of the judicial doctrine of 
substantial compliance found in subdivision (e) shall apply to all contracts entered 
into on or after January 1, 1992, and to all actions or arbitrations arising therefrom, 
except that the amendments to subdivisions (e) and (f) enacted during the 1994 
portion of the 1993-1994 Regular Session of the Legislature shall not apply to either 
of the following:

(1) Any legal action or arbitration commenced prior to January 1, 1995, regardless 
of the date on which the parties entered into the contract.

(2) Any legal action or arbitration commenced on or after January 1, 1995, if the 
legal action or arbitration was commenced prior to January 1, 1995, and was 
subsequently dismissed.

(Amended by Stats. 2020, Ch. 312, Sec. 56. (SB 1474) Effective January 1, 2021.)
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Business and Professions Code - BPC
DIVISION 3. PROFESSIONS AND VOCATIONS GENERALLY [5000 - 9998.12]
(Heading of Division 3 added by Stats. 1939, Ch. 30.)

CHAPTER 9. Contractors [7000 - 7191]
( Chapter 9 added by Stats. 1939, Ch. 37.)

ARTICLE 5. Licensing [7065 - 7077]
(Article 5 added by Stats. 1939, Ch. 37.)

7071.17.
(a) Notwithstanding any other provision of law, the board shall require, as a condition 
precedent to accepting an application for licensure, renewal, reinstatement, or to 
change officers or other personnel of record, that an applicant, previously found to 
have failed or refused to pay a contractor, subcontractor, consumer, materials 
supplier, or employee based on an unsatisfied final judgment, file or have on file with 
the board a bond sufficient to guarantee payment of an amount equal to the 
unsatisfied final judgment or judgments. The applicant shall have 90 days from the 
date of notification by the board to file the bond or the application shall become void 
and the applicant shall reapply for issuance, reinstatement, or reactivation of a 
license. The board may not issue, reinstate, or reactivate a license until the bond is 
filed with the board. The bond required by this section is in addition to the 
contractor’s bond. The bond shall be on file for a minimum of one year, after which 
the bond may be removed by submitting proof of satisfaction of all debts. The 
applicant may provide the board with a notarized copy of any accord, reached with 
any individual holding an unsatisfied final judgment, to satisfy a debt in lieu of filing 
the bond. The board shall include on the license application for issuance, 
reinstatement, or reactivation, a statement, to be made under penalty of perjury, as 
to whether there are any unsatisfied judgments against the applicant on behalf of 
contractors, subcontractors, consumers, materials suppliers, or the applicant’s 
employees. Notwithstanding any other provision of law, if it is found that the 
applicant falsified the statement then the license will be retroactively suspended to 
the date of issuance and the license will stay suspended until the bond, satisfaction 
of judgment, or notarized copy of any accord applicable under this section is filed.

(b) (1) Notwithstanding any other provision of law, all licensees shall notify the 
registrar in writing of any unsatisfied final judgment imposed on the licensee. If the 
licensee fails to notify the registrar in writing within 90 days, the license shall be 
automatically suspended on the date that the registrar is informed, or is made aware 
of the unsatisfied final judgment.
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(2) The suspension shall not be removed until proof of satisfaction of the judgment, 
or in lieu thereof, a notarized copy of an accord is submitted to the registrar.

(3) If the licensee notifies the registrar in writing within 90 days of the imposition 
of any unsatisfied final judgment, the licensee shall, as a condition to the continual 
maintenance of the license, file or have on file with the board a bond sufficient to 
guarantee payment of an amount equal to all unsatisfied judgments applicable 
under this section.

(4) The licensee has 90 days from the date of notification by the board to file the 
bond or at the end of the 90 days the license shall be automatically suspended. In 
lieu of filing the bond required by this section, the licensee may provide the board 
with a notarized copy of any accord reached with any individual holding an 
unsatisfied final judgment.

(c) By operation of law, failure to maintain the bond or failure to abide by the accord 
shall result in the automatic suspension of any license to which this section applies.

(d) A license that is suspended for failure to comply with the provisions of this section 
can only be reinstated when proof of satisfaction of all debts is made, or when a 
notarized copy of an accord has been filed as set forth under this section.

(e) This section applies only with respect to an unsatisfied final judgment that is 
substantially related to the construction activities of a licensee licensed under this 
chapter, or to the qualifications, functions, or duties of the license.

(f) Except as otherwise provided, this section does not apply to an applicant or licensee 
when the financial obligation covered by this section has been discharged in a 
bankruptcy proceeding.

(g) Except as otherwise provided, the bond shall remain in full force in the amount 
posted until the entire debt is satisfied. If, at the time of renewal, the licensee submits 
proof of partial satisfaction of the financial obligations covered by this section, the 
board may authorize the bond to be reduced to the amount of the unsatisfied portion 
of the outstanding judgment. When the licensee submits proof of satisfaction of all 
debts, the bond requirement may be removed.

(h) The board shall take the actions required by this section upon notification by any 
party having knowledge of the outstanding judgment upon a showing of proof of the 
judgment.

(i) For the purposes of this section, the term “judgment” also includes any final 
arbitration award where the time to file a petition for a trial de novo or a petition to 
vacate or correct the arbitration award has expired, and no petition is pending.
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(j) (1) If a judgment is entered against a licensee or any personnel of record of a 
licensee, then a qualifying person or personnel of record of the licensee at the time of 
the activities on which the judgment is based shall be automatically prohibited from 
serving as a qualifying individual or other personnel of record on any license until 
the judgment is satisfied.

(2) The prohibition described in paragraph (1) shall cause the license of any other 
existing renewable licensed entity with any of the same personnel of record as the 
judgment debtor licensee or with any of the same judgment debtor personnel to be 
suspended until the license of the judgment debtor is reinstated, the judgment is 
satisfied, or until those same personnel of record disassociate themselves from the 
renewable licensed entity.

(k) For purposes of this section, lawful money or cashier’s check deposited pursuant 
to paragraph (1) of subdivision (a) of Section 995.710 of the Code of Civil Procedure, 
may be submitted in lieu of the bond.

(l) Notwithstanding subdivision (f), the failure of a licensee to notify the registrar of 
an unsatisfied final judgment in accordance with this section is cause for disciplinary 
action.

(Amended by Stats. 2020, Ch. 370, Sec. 10. (SB 1371) Effective January 1, 2021.)
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Civil Code - CIV
DIVISION 3. OBLIGATIONS [1427 - 3273.91]
(Heading of Division 3 amended by Stats. 1988, Ch. 160, Sec. 14.)

PART 4. OBLIGATIONS ARISING FROM PARTICULAR TRANSACTIONS [1738 - 
3273.91]
(Part 4 enacted 1872.)

TITLE 14. LIEN [2872 - 3081]
(Title 14 enacted 1872.)

CHAPTER 2. Mortgage [2920 - 2968]
( Chapter 2 enacted 1872.)

ARTICLE 1. Mortgages in General [2920 - 2944.10]
(Article 1 enacted 1872.)

2924.
(a) Every transfer of an interest in property, other than in trust, made only as a 
security for the performance of another act, is to be deemed a mortgage, except when 
in the case of personal property it is accompanied by actual change of possession, in 
which case it is to be deemed a pledge. If, by a mortgage created after July 27, 1917, 
of any estate in real property, other than an estate at will or for years, less than two, 
or in any transfer in trust made after July 27, 1917, of a like estate to secure the 
performance of an obligation, a power of sale is conferred upon the mortgagee, 
trustee, or any other person, to be exercised after a breach of the obligation for which 
that mortgage or transfer is a security, the power shall not be exercised except where 
the mortgage or transfer is made pursuant to an order, judgment, or decree of a court 
of record, or to secure the payment of bonds or other evidences of indebtedness 
authorized or permitted to be issued by the Commissioner of Financial Protection and 
Innovation, or is made by a public utility subject to the provisions of the Public 
Utilities Act, until all of the following apply:

(1) The trustee, mortgagee, or beneficiary, or any of their authorized agents shall 
first file for record, in the office of the recorder of each county wherein the 
mortgaged or trust property or some part or parcel thereof is situated, a notice of 
default. That notice of default shall include all of the following:

(A) A statement identifying the mortgage or deed of trust by stating the name 
or names of the trustor or trustors and giving the book and page, or instrument 
number, if applicable, where the mortgage or deed of trust is recorded or a 
description of the mortgaged or trust property.

(B) A statement that a breach of the obligation for which the mortgage or 
transfer in trust is security has occurred.
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(C) A statement setting forth the nature of each breach actually known to the 
beneficiary and of the beneficiary’s election to sell or cause to be sold the 
property to satisfy that obligation and any other obligation secured by the deed 
of trust or mortgage that is in default.

(D) If the default is curable pursuant to Section 2924c, the statement specified 
in paragraph (1) of subdivision (b) of Section 2924c.

(2) Not less than three months shall elapse from the filing of the notice of default.

(3) Except as provided in paragraph (4), after the lapse of the three months 
described in paragraph (2), the mortgagee, trustee, or other person authorized to 
take the sale shall give notice of sale, stating the time and place thereof, in the 
manner and for a time not less than that set forth in Section 2924f.

(4) Notwithstanding paragraph (3), the mortgagee, trustee, or other person 
authorized to take sale may record a notice of sale pursuant to Section 2924f up 
to 5 days before the lapse of the three-month period described in paragraph (2), 
provided that the date of sale is no earlier than three months and 20 days after 
the recording of the notice of default.

(5) Whenever a sale is postponed for a period of at least 10 business days pursuant 
to Section 2924g, a mortgagee, beneficiary, or authorized agent shall provide 
written notice to a borrower regarding the new sale date and time, within 5 
business days following the postponement. Information provided pursuant to this 
paragraph shall not constitute the public declaration required by subdivision (d) 
of Section 2924g. Failure to comply with this paragraph shall not invalidate any 
sale that would otherwise be valid under Section 2924f.

(6) An entity shall not record or cause a notice of default to be recorded or 
otherwise initiate the foreclosure process unless it is the holder of the beneficial 
interest under the mortgage or deed of trust, the original trustee or the 
substituted trustee under the deed of trust, or the designated agent of the holder 
of the beneficial interest. An agent of the holder of the beneficial interest under 
the mortgage or deed of trust, original trustee, or substituted trustee under the 
deed of trust shall not record a notice of default or otherwise commence the 
foreclosure process except when acting within the scope of authority designated 
by the holder of the beneficial interest.

(b) In performing acts required by this article or responding to requests for payoff or 
reinstatement information, the trustee shall not incur liability for any good faith 
error resulting from reliance on information provided in good faith by the beneficiary 
regarding the nature and the amount of the default under the secured obligation, 
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deed of trust, or mortgage. In performing the acts required by this article or 
responding to requests for payoff or reinstatement information, a trustee shall not be 
subject to Title 1.6c (commencing with Section 1788) of Part 4.

(c) A recital in the deed executed pursuant to the power of sale of compliance with all 
requirements of law regarding the mailing of copies of notices or the pubheation of a 
copy of the notice of default or the personal delivery of the copy of the notice of default 
or the posting of copies of the notice of sale or the publication of a copy thereof shall 
constitute prim a facie evidence of compliance with these requirements and conclusive 
evidence thereof in favor of bona fide purchasers and encumbrancers for value and 
without notice.

(d) All of the following shall constitute privileged communications pursuant to Section 
47:

(1) The mailing, publication, and delivery of notices as required by this section.

(2) Performance of the procedures set forth in this article.

(3) Performance of the functions and procedures set forth in this article if those 
functions and procedures are necessary to carry out the duties described in 
Sections 729.040, 729.050, and 729.080 of the Code of Civil Procedure.

(e) There is a rebuttable presumption that the beneficiary actually knew of all unpaid 
loan payments on the obligation owed to the beneficiary and secured by the deed of 
trust or mortgage subject to the notice of default. However, the failure to include an 
actually known default shall not invalidate the notice of sale and the beneficiary shall 
not be precluded from asserting a claim to this omitted default or defaults in a 
separate notice of default.

(f) With respect to residential real property containing no more than four dwelling 
units, a separate document containing a summary of the notice of default information 
in English and the languages described in Section 1632 shall be attached to the notice 
of default provided to the mortgagor or trustor pursuant to Section 2923.3.

(Amended by Stats. 2024, Ch. 142, Sec. 1. (AB 295) Effective July 18, 2024.)
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